
This Q&A is a compilation of questions and answers published by the Department through April 16, 2004.  The Georgia Fair Lending Act was amended and effective on March 7, 2003.  The amended Act provides that a creditor’s good faith reliance on formal or informal written guidance previously made available to the general public “shall constitute prima facie evidence of compliance” with the Act.  The Department provides this written guidance to the public for their use in complying with the amended Act.  Each answer is followed by the date it was published.  As of that date, the answer constitutes the guidance by the Department on that subject.  When the amended Act was passed, each answer was reviewed and revised, if necessary, to conform to the amended Act.  When two answers are very similar, underlining indicates the difference in the two.
Georgia Fair Lending Act
Q&A

APR AND INTEREST RATE

1.
I am confused about calculation of a variable rate loan APR for GAFLA.  Can you give some examples?
A:
Variable rate loans and APR will be computed according to Reg Z.  (Published 4/04/03)

A:
Examples:


(1)
Loan date:


October 2, 2002





Initial Rate (teaser)
5% for 1 year




Index:  


Prime (assume 4.75%) (Loan adjusts every 12 months)



Margin:  

3% (This is the maximum margin allowable during the term of the loan)



Cap:


2% at each adjustment 







16% lifetime cap



Calculation:


This is a variable rate product.  The margin is the number of percentage points the lender adds to the index rate to get the interest rate.  The caps are limits on how much the interest rate can change.  The index is the third party measure of change in the rate, to which is added any margin to get the ARM interest rate.  It is considered a (7-6A-2(3)(A) product because it has a lower teaser rate.  First, ignore the teaser rate of 5% and go to the next rate, which is Prime plus 3% (4.75 + 3 = 7.75%).  Then add finance charges for the GAFLA APR  (Published 9/27/02)
(2)
Loan Date:

October 2, 2002




No teaser rate




Index:


Adjusts monthly




Margin:


None, uses only Prime




Cap:


No annual Cap







16% Lifetime


Calculation:


This is also a variable rate product, without a teaser.  It falls into (7-6A-2(3)(B).  Take the index rate (Prime, 4.75%) and add the maximum margin (there is none, so zero).  Therefore, the ARM rate is 4.75%.  Then add finance charges for the GAFLA APR.  (Published 9/27/02)

(3)
Loan date:

October 2, 2002

Initial Rate:

5% (higher than index and margin would be)

Index:


1 year Treasury (1.8%)

Margin:


2.75%

Cap:


2% Annual




6% Lifetime


Calculation:

This product cannot fall into (7-6A-2(A) because it has a teaser rate, but the temporary rate is higher than the rate would be if index and margin were used (Treasury 1.8 plus margin 2.75 = 4.55%).  Therefore, since this product is like (A), except for the higher rate, we will treat it like (A), but use the higher, initial rate (5%).  To that, add the finance charges to get GAFLA APR.  (Published 9/27/02)

(4)
Loan Date:

October 2, 2002



Initial Rate:

4% for 1 year, 4.5% for second year; after that Prime plus 3%.



Index:


Prime



Margin:


3.00%



Cap:


2% Annual






16% Lifetime

Calculation:

This product is not a simple ARM, nor is it an ARM with a teaser.  It is a home loan with a rate that can change, so it will be considered under (7-6A-2(C).  The rate will be the maximum, which is 16%, plus finance charges, to get GAFLA APR.  This would likely make it a high cost loan.  (Published 9/27/02)
2.
I am confused as to GAFLA's definition of "teaser" rate.  Your material refers to a temporary lower rate.  Please address the following three questions:

(1)
What time period constitutes temporary?  The answer to this determines which subsection of the definition §7-6A-2(A), (B) or (C) we are bound by in determining the APR calculation.

A:
Teaser rates will be computed according to Reg Z, from March 7, 2003 onwards.  (Published 4/04/03)

A:
The Act does not designate any time period for a temporary loan.  Any loan where the initial rate is temporary and is replaced by a higher rate would fall under the provisions of §7-6A-2(A) and that temporary rate would not be included as the APR.  (Published 2/24/03)
(2)
In the following example, please tell me which definition in section (A, B or C) to follow (there is a similar example on your Q&A but it did not indicate a fixed period on the adjustable rate mortgage):



Loan date:
October 2, 2002



Initial rate:
5% (higher than index + margin) but this rate is fixed 





        for 5 years, then adjustments begin yearly



Index:

1 Year Treasury (1.8%)



Margin:
2.75%



Cap:

2% Annual





6% Lifetime

Please advise how our client's products would be classified under the definition of APR in the new GAFLA.  After reading your answer to example number 3 of the second question of your Q&A, I am unsure of the correct classification.


Initial Rate:  

4.50% fixed rate for the first 3 years (higher than the fully indexed 



            
            rate).

Discount Points:  
0.125% 

Index:     

1 year Treasury Bill (1.77%) 

Margin:  

2.50% (fixed) 

Caps:  4% (after 3 years when the loan converts to a 1 year ARM loan); 2% at each annual adjustment period thereafter; and 5% over the life of the loan. The loan has a fixed rate for 3 years and then converts to an adjustable rate loan for the remaining 27 years. At closing the fully indexed rate is lower than the initial rate. The client also offers similar products with longer fixed rate periods (5/1; 7/1; 10/1), interest only periods (10/1) and LIBOR based indexes. 

Your official interpretation to example number 3 in the second question of your Q&A sheet would leave me to believe this loan product would fall into §7-6A-2(A) because it has a "teaser" rate and we would use the higher initial interest rate for GAFLA APR calculation purposes.

A:
Teaser rates will be computed according to Reg Z, from March 7, 2003 onwards.  (Published 6/25/03)

A:
If the products you describe are mortgage products acceptable as secondary mortgage products by Federal National Mortgage Association, Government National Mortgage Association, and Federal Home Loan Mortgage Corporation and are products where the initial rate is higher than the index rate plus the margin, you should use paragraph A and compute the APR using the higher initial rate that exceeds the index rate plus the margin.
If the products you describe are not acceptable as secondary mortgage products by Federal National Mortgage Association, Government National Mortgage Association, and/or Federal Home Loan Mortgage Corporation, these products APR’s must be calculated in accordance with Section 7-6A-2(3)(c) which means the maximum interest that could be charged on that loan would be the interest rate used to calculate the APR.  (Published 2/24/03)

(3)
In the similar example (without a 5 year fixed period) on page 2 of the Q&A, your answer indicated that due to the fact that the initial rate was higher than the index + margin, the product would be like definition (A), except for the higher rate, you will treat it like (A), but use the higher initial rate. By this are you saying that any time the initial rate does not equal index + margin, we are thrown into definition (A) for determining the APR calculation?




A:
Teaser rates will be computed according to Reg Z, from March 7, 2003 onwards. (Published 4/04/03)




A:
No, we are not saying that.  We are saying that if a “teaser” exists that is a higher, fixed rate and if the product is an accepted Federal National Mortgage Association, Federal Home Loan Mortgage Corporation or Government National Mortgage Association product, use the (A) category and the higher initial rate.  (Published 2/24/03)

3.
How will home equity loans be considered under the law?  Most home equity loan programs are variable rate and do not have an annual cap.  Will home equity loans be treated differently than a closed-end variable rate?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
Refer to Reg Z for method of computation of APR.  Home equity loans will be treated just as any other loan.  (Published 4/04/03)

Will home equity loans be considered under the law?  Most home equity loan programs are variable rate and do not have an annual cap.  From what we learned at the seminar, any variable rate loan without an annual cap must use the maximum rate that may be charged on the loan for the APR test.  Typically, this is anywhere from 16% - 22%, which would make all home equity loans high cost loans under the law.  Will home equity loans be treated differently than a closed-end variable rate loan? 

A:
Home equity loans will be treated just as any other loan.  If they are variable rate they will be treated like that.  Please see our answer and particularly example (1) for rules to calculate variable rates APRs.  (Published 9/27/02)
4.
Another question is regarding interest rate locks and having to refund the consumer in the event that the rates are lower at loan consummation than the originally locked rate. Is this true?  I can understand if there are discount points involved relevant to 1% over the FNMA 90 day standard mandatory delivery commitment provision for rate reduction purposes (Section 7-6A-2(4), but where else would it be applicable in the law? 

A:
The Georgia Fair Lending Act does not specifically deal with the issue of interest rate locks.  Any decision in the situation outlined which would require refunding the loan in the event that rates decreased after you locked them in would be a business decision for the lender and wouldn’t be mandated by the provisions of the Act.  There could be some contractual issues with your customer, but if they get a lower rate it should not be a problem for them.  (Published 4/04/03 and 9/27/02)
5.
Often a broker’s records do not indicate what interest rate was finally given.  What records do the brokers need to keep on file? (Published 4/04/03)

A:
A creditor, which includes a broker, may need to have copies of the loan agreement and the security deed in his or her file, as well as the calculations used to determine the APR and the points and fees triggers.  This could be the creditor’s evidence of good faith compliance.  (Published 4/04/03)

Often a broker’s records do not indicate what interest rate was finally given, and if it’s an adjustable rate, what is the margin?  What records do the brokers need to keep on file?  (Published 9/27/02)



A:
A creditor, which includes a broker, may need to have copies of the loan agreement and the security deed in his or her file, as well as the calculations used to determine the APR and the points and fees triggers.  (Published 9/27/02)
6.
Scenario: A customer comes in after October 1, 2002 and gets a loan on a single payment term loan secured by his principal dwelling and the loan becomes past due.  The bank's current policy is to increase the post maturity interest rate by 3 points.  Will this be legal after October 1, 2002, and if so will the bank have to test APR using the post maturity interest rates?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
It appears that the bank's current policy is satisfactory so long as this is not a high cost loan.  Also, it does not appear that this post maturity rate should be figured into the APR calculation.  (Published 4/04/03, 2/24/03 and 9/27/02)

7.
On the T-Securities rate, which quote is to be used weekly, monthly, or annually?

A:
As determined by HOEPA and the FRB’s Regulations, to determine the yield on a Treasury security for the GAFLA high cost loan APR test, you must use the FRB's statistical release H.15.  Creditors must use the yield on the security having comparable periods of maturity to the loan's maturity as of the 15th day of the month immediately preceding the month in which the application is received.  (Published 4/04/03)


As determined by HOEPA and the FRB’s Regulations, to determine the yield on a Treasury security for the GAFLA high cost loan APR test, you may use the FRB's statistical release H.15 or the actual auction results. Creditors must use the yield on the security having comparable periods of maturity to the loan's maturity as of the 15th day of the month immediately preceding the month in which the application is received.  (Published 2/24/03)

The FRB does not publish the current Treasury Rates each day, so it is recommended that you obtain the rate for the 15th day of the month from the FRB’s H.15 Weekly Release.  The Weekly Release is posted each Monday after 4 p.m. and indicates the rates from the previous week.

 http://www.federalreserve.gov/releases/H15/Current/ 

You should select the year rate that is closest to the maturity of your loan. There is no 30 year rate so use the 20 year rate.  (Published 4/04/03 and 2/24/03)
8.
In our attempt to make sure we do not do "high cost loans" we are trying to make sense out of the APR test.  The problem is we are not sure what is meant by the term "comparable treasury rate".  When do we use the 1 year average, the 3 year, the 5 year, etc.  Can you help?

A:
You need to look at a Treasury instrument that is most comparable in term to the loan that you are contemplating.  Therefore, the Treasury rate that you are looking at may vary depending on the term of the loan that you are contemplating.  An 8 year loan would look to a 7 year Treasury maturity rate.  Look at Section 32 of Reg Z, 226.32(a)(1)(ii), for further guidance.  (Published 4/04/03)
A:
You need to look at a Treasury instrument that is most comparable in term to the loan that you are contemplating.  Therefore, the Treasury rate that you are looking at may vary depending on the term of the loan that you are contemplating.  A 30 year loan (no balloon) will look to a 30 year (or 20, if no 30) Treasury rate.  An 8 year loan would look to a 7 year Treasury maturity rate.  Look at Section 32 of Reg Z, 226.32(a)(1)(ii), for further guidance.  (Published 9/27/02) 

9.
On FNMA levels, there is a charge to price.  Does this go into the fee calculation for lender income?  I believe that since this is a pricing adjustment from FNMA, it should not be included, but need direction.

A:
If this fee is passed on to the borrower, then the answer is yes.  It would be included in points and fees.  If, however, this was a fee that was basically incurred by the lender and was not passed on to the borrower then we believe it could be properly excluded from calculation of points and fees.  (Published 4/04/03)
10.
I have a question concerning a Home Equity Line of Credit (HELOC).  The following are the details of the loan:

Interest Rate:  Prime + 1% with 18% Cap.

No annual maintenance charge.

Fees:  None if line equals or exceeds $7,500 for at least six months.  However, if line falls below $7,500 during the first six months, the borrower must pay up to $500.  Reportedly, the $500 represents $160 loan administrative fee, appraisal fee, and attorney fee.

There are two questions related to the above:

(1) Do you include any of the $500 as a finance charge for calculating the APR?

(2) Does any of the $500 count in the points and fees test?

After reviewing the information, I had the following question:  since the payment of the "amount up to $500" is dependent upon the borrower "paying the loan down early," does this count as a prepayment fee and penalty that would be included under 7-6A-2 (13) (D)?

A:
(1) The answer to question (1) appears to be a Truth-in Lending question, and would appear to be a finance charge (see §226.4(c)4 Commentary). 

(2) If it is a finance charge, it is included in points and fees.   Note that §226.4(c)(4) allows you to exclude a periodic fee, but charges for non-use are not excluded. 

We do not see it as a prepayment penalty.  (Published 4/04/03)
A:
The answer to question (1) appears to be a Truth-in Lending question, and we are not sure how TILA would treat this fee.  

Under GAFLA, the answer to question (2) is all of it.  If, however, the consumer decides to draw down $7,500 at closing, the $500, which would not be chargeable, need not be included.  If these fees are charged they would be treated as any points and fees.  An appraisal fee if paid to a third party appraiser, an attorney fee if paid to an attorney where the borrower had a choice, would be excludable.  The loan fee is a finance charge and that would be included.  The Department believes that the first year’s annual fee charged at closing should be included.  The legislature did not deal with 226.4(c)(4) which would indicate that annual fee would be excludable. Consequently, it is included for GAFLA purposes.  We do not see it as a prepayment penalty.  (Published 2/24/03)

11.
Pursuant to HOEPA, short term/interim interest is not a point or fee, and it appears that this is treated similarly under the GAFLA.  My question is whether short term/interim interest is to be subtracted from the actual loan amount when calculating the total loan amount.


For instance, is this correct?  (assume no other prepaid finance charges) 


$100,000  loan 


$1,000     Origination fee 


$1,500     Short term interest  (Interest from Oct. 2-Oct 31, with first payment 



    due December 1, 2002.) 

-----------------------------------------

Amount financed:  $97,500 (to calculate APR, and disclosed on TIL)


Total loan amount:  $99,000 (to use as GA Total loan amount to calculate the 





threshold of 5% under the old Act)


Which is the proper calculation? 


5% of $99,000 = $4,950 (here the STI is not subtracted from the actual loan amount 




   to calculate the total loan amount) or 


5% of $97,500 = $4,875 (Here, the STI is subtracted from the actual loan amount




  to calculate the total loan amount)

A:
Total loan amount now is calculated according to HOEPA.  Take the amount financed (TIL calculation), here $97,500, then you subtract any real estate related fees (§226.4(c)(7) that are not paid to a creditor or affiliate that are financed by the borrower.  The result is the total loan amount.  Interest has been taken out of the “amount financed” according to TILA §226.18.   (Published 4/04/03)

A:
It is the former because STI is not a point or fee and thus should not be subtracted from the actual loan amount to reach the total loan amount.  Interest is excluded in Section 7-6A-2(13)(A).  (Published 2/24/03)
12.
Consumer wants to reduce the interest rate, temporary buy down, can the broker or the lender buy down the rate for the consumer? The broker will pay out of their YSP.  Will this cost have to count in the finance charges?

A:
The only way to reduce or eliminate yield spread premium from the computation in GAFLA points and fees is to follow the statute and that is to use the yield spread premium for fees paid according to the list in §7-6A-2(12)(B).  A temporary buy down is not included in that list.  Therefore, it does not qualify.  (Published 4/04/03)
A:
The only way to reduce or eliminate yield spread premium from the computation in GAFLA points and fees is to follow the statute and that is to use the yield spread premium for fees paid according to the list in §7-6A-2(13)(B).  A temporary buy down is not included in that list.  Therefore, it does not qualify.  (Published 2/24/03)

13.
I am a small investor, who would like to offer owner financing on homes I buy for investment purposes.  How does the new Fair Lending law apply to me?  

A:
You would be a creditor under the GAFLA if you “regularly extend credit” (see §7-6A-2(6).   The Commentary to TILA should be consulted for further discussion.  (Published 4/04/03)

A:
You would be a creditor under the GAFLA.  (Published 2/24/03)

14.
For variable rate loans do you test against the 90-day standard delivery commitment rate for fixed rate loans or for variable rate loans, and your response was variable rate loans.  I can locate the rates for fixed rate loans but where can I find the rates for a variable rate loan?
A:
Select the rate most closely comparable to the rate you are using.  If there is no rate for variable rate loans you will have to select a fixed rate loan whose terms are closest to your loan.  On the other hand, you could also select prime as your index and not run into the problems you explained.  (Published 2/24/03)

For variable rate loans, do you test against the 90-day standard delivery commitment rate for fixed rate loans or for variable rate loans?  


A:
Variable rate loans.  (Published 9/27/02)
15.
If for variable rate loans, and if there is not one identical to the loan being made, do you test against the variable rate?  The variable rate for a variable rate product most similar to the loan being made, or do you test against the rate for fixed rate loans?
A:
You would use the rate closest to the variable loan rate you are making to the consumer.  The Department advises lenders to use the rate as suggested in the HOEPA commentary to Reg Z, Section 226.32.  (Published 9/27/02)
16.
Under the HOEPA regulations, if a loan term falls "between the years" of the Treasury Security rates the Reg. Z commentary provided us with instructions as to which term to use to determine if we had a High Cost loan.  For example, treasury rates have 1, 3, 6 month terms, 1, 2, 3, 5, 7, 10, 20, and 25 plus year terms.  If a loan had a term of 4 years, we are to use the 3-year term.  If it had a term of 4 1/2 years we are to use the 5-year term rate to determine High Rate loans.

Fannie Mae and Freddie Mac do not have that range of terms.  They only have 30, 20, 15, 10 year terms and 5, 7, 10 year balloon terms.  If a customer requests a 36 month note, how do we determine if it is a covered loan?  Do we use Prime plus either 4 or 5.5 for everything under 5 years or do we use the 5 year balloon rate and compare it to prime plus for everything under 5 years?  When there is no term that exactly matches what the customer requests - what do we do?


A:
The Department advises lenders to use the rate suggested in HOEPA commentary ((226.32), which would be the nearest rate.  If the loan had a term of 4 years then you would use the 5-year rate.  If it had a term of 4½ then you would also use the 5-year rate.  If the loan falls exactly in between two quoted terms, use the lower yield, as in HOEPA.  (Published 9/27/02)
17.
The APR calculation contained within the "covered loan" definition in 7-6A-2 (6) directs the creditor to use "the required net yield for a 90 day standard mandatory delivery commitment for a home loan with a reasonably comparable term from either the Federal National Mortgage Association or the Federal Home Loan Mortgage Corporation, whichever is greater."   It is our understanding that all three index values (prime rate, FNMA and FHLMC, must be checked to determine if the APR threshold for a covered loan is met. 


The FNMA 90 day commitment values as posted on their website (which we are directed to in your Q&A) lists, in some instances, 3 different types.  For example, the 30-year conventional fixed rate lists 3 types; 30-year A/A; 30-year S/A; and a 30-year S/S. Today, September 10, 2002, each had a different interest rate.  The 30-year A/A was at 6.14%, the 30-year S/A was at 6.24%, and the 30-year S/S was at 6.17%.  (The A/A, S/A and S/S codes reflect the loan servicer's manner of remittance to FNMA.)

(Question #1)  Between the FNMA A/A, S/A and the S/S values, which one is the appropriate value to use in calculating the APR threshold for a "covered loan?"

(Question #2)  If, today at 12 noon, FHLMC was at 5.96% would it be a correct statement to say that the determining FNMA value, since all three of the FNMA values exceed 6.02%, would be used to calculate the APR threshold?


A:
(#1) Use FNMA A/A (Actual/Actual) rate for posted yield.  (Published 9/27/02)



(#2) If FHLMC is 5.92% today FRB prime is 4.75% today, then you would use FNMA AA rate since it is the highest of the three for the GAFLA rate covered loan test.  (Published 9/27/02)

18.
The bank has a first lien and does a separate loan under the open-end clause with no recording.  Do we use 4% or 5½%?


The bank has a first lien and does a separate loan with a new recording (2nd) .  Do we use 4% or 5½%?


A:
If state law would hold that a subsequent advance maintains its first priority, then under GAFLA it will be treated the same.  If it is in a junior lien position, you will be able to use the 5½% test.  (Published 9/27/02)
19.
The 90 day standard mandatory delivery commitment rate has three options, which option do you compare against for the "rate" test? 


A:
A/A (Actual/Actual) rate.  (Published 9/27/02)
20.
There is an answer on your web site that touches on my question, but I ask for further clarification.  My question has to do with using the appropriate APR when making calculations to determine Covered Home Loan and/or High Cost Home Loan.  On Home Equity Open-ended Variable Rate Loans, which would be the appropriate APR to use, number #1 or #2? No discounted rate applies. # 1-.  The index rate at closing + our margin above the index rate + our annual maximum cap, or # 2-.  The index rate at closing and our annual maximum cap?

Also, I need to know about the following.  We currently have a floor rate of 6.00%.  If # 2 is correct, do we use the index rate or the current floor rate. The index rate is now 4.75%.


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
For a variable rate loan whose terms are index and margin (open ended or closed), use Section 7-6A-2(3)(B):  index plus margin (no annual or lifetime cap used).  For a variable rate loan with a floor, you would generally use the index and a margin. There would be three variations of this.  First, if the initial rate (index plus margin) is less than the floor, and thus the floor is really the rate charged to the consumer, use the floor.  Second, if the floor and the index and margin are the same, use that rate.  And third, if the initial rate is higher than the floor, use the initial rate.  (Published 2/24/03)
21.
What if the web sites are not available which source do we use for rates?

A:
If for some reason the web sites referred to in the Q&A are not available, the bank always has the option of utilizing the Federal Reserve prime rate.  It may not be the highest rate permissible under the Act on a covered loan.  But it will be readily available through other sources including the Federal Reserve.  (Published 2/24/03)
22.
I noticed that in the 9/27 Q&A, on Page 3, a two-part question was entered.  The answer to part 2 indicates that the rate used, between Fannie/Freddie versus Prime, is the higher rate BEFORE the 4 points are added to Prime and 2 are added to the higher of Freddie/Fannie.  This is not how the statute reads to most everyone that I have spoken to.  The statute seems to read that the comparison is conducted AFTER the 4 points are added to prime and 2 are added to the higher of Fannie/Freddie.  In today's rate environment, the two methods would give different results.  I believe it is worth asking that you review this issue, and please clarify.

A:
We believe you are correct in reading the statute.  The statute does say that the rate should be determined by adding 4 percentage points to prime and adding 2 percentage points to both Fannie and Freddie, then determining which of those 3 calculations is higher.  Consequently, we will revise the answer to which you refer to conform to this answer.  (Published 2/24/03)
23.
The FNMA website is confusing and we don't know how to read it.  Do we use the posted yields or the rates in the grid below the posted yields?

A:
You should use the A/A (Actual/Actual), 90-day posted yield. Once you click on your product selection (e.g. Conventional Fixed Rate 30-year A/A), you can view the RNY. The RNY figures are the "Posted yields" above the colorful table that details the Pass Through yields/prices.  (Published 2/24/03)
24.
Where can we get information about the FNMA index that will be used to determine the rate for covered home loans?  How often does it change?

 ADVANCE \u 5
 ADVANCE \u 5A:
FNMA's website provides daily required net yields (RNYs) and price indications for a number of mortgage products that are eligible for sale for cash to FNMA. Yields are posted daily at approximately 9 a.m. and may be updated throughout the day based on market conditions.  The Georgia Fair Lending Act requires that you use the 90-day RNY as of noon ten business days prior to the loan’s consummation date.  This means that the lender should use the FNMA posted rate in effect as of noon.  Any postings after noon on that day are nonmaterial to the GAFLA calculation.

As you will find, many loan products offered by lenders will not have an exact FNMA comparable and/or may not have a 90-day commitment.  The Georgia Fair Lending Act indicates that you must use a loan term that is reasonably comparable.  You should use the rate closest to the term of the loan being made as described in HOEPA commentary (Section 226.32). 



You can get daily FNMA RNY’s at: 

http://www/efanniemae.com/singlefamily/reference_tools/cash_yields_prices/standard_fixed_rate_balloon_mortgages.html.

You should use the A/A (Actual/Actual), 90-day posted yield. Once you click on your selection (e.g. Conventional Fixed Rate 30-year A/A), you can view the RNY.  The RNY figures are the "Posted yields" above the colorful table that details the Pass Through yields/prices.  (Published 9/27/02)

25.
Variable Rate Transactions.  For example, assume that the index is 4.00%, the margin is 2.5%, the initial rate is 6.5% and the annual cap is 2.00%.  If my interpretation is correct, then you base the APR on the following formula: Index (4.00%) + annual cap (2.00%) = APR rate (6.00%).  The reason I don't think this is right, is that under TILA (if there was no discount) it would be the initial rate (or index plus margin) of 6.5%.  Thus, the GAFLA APR would be lower than the TILA APR for those loans where the margin is greater than the annual cap. 


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
This is not right.  Annual cap is not included in the calculation.  (Published 2/24/03)

For what it is worth when I read the statute my take was as follows:  "maximum margin" means maximum margin.  This means that if the margin is flexible (e.g., can vary) that you use the largest amount the margin could ever be.  If the margin is fixed (as is typically the case) you simply use the margin.  The result is that the APR is based upon the un-discounted rate (index at time of closing (4.00%) + margin (2.5%) = APR rate (8.5%).  To me this one makes the sense (albeit I have never seen a "variable margin") in that it combines the traditional method of computing an APR with the Act's bar of using the discount rate when calculating the APR. Anyway, any help in figuring this out is appreciated.


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
Please refer to our first example with regard to a variable rate loan and how to calculate.  This is correct to the extent that you use the index (4%) plus a fixed margin (2.5%), which would equal 6.5%. If the margin changed during the course of the loan, it is likely this would be a (C) category loan.  (Published 2/24/03)
26.
We understand how to determine whether our Fannie Mae and Freddie Mac loans fit into the guidelines under GAFLA by utilizing the required net yield 90 day commitment information on the e.fannie mae website.  However, we don't know what we would use to ensure that our non-conforming loans fit into that step of determining whether the loan is a covered loan or a high cost loan.  Where would we go to determine what the 90 day commitment would be on a 2 year adjustable product, which is very popular product on the non-conforming side of the spectrum?  Figuring the closing cost piece on these loans is relatively simple to calculate but we do not know what to do about the "2 pts over 90-day delivery commitment" piece.  Please advise as soon as possible.

A:
As indicated previously you should look for Fannie Mae and Freddie Mac rates that most closely approximate the term of the loan product that you are offering.  It appears at present that Fannie Mae and Freddie Mac do not have a 90 day commitment on an adjustable rate loan.  They do, however, reference treasury rates for adjustable rate loans.  Therefore, you should look at those rates again going to term that is closest to the loan you are making.  Ultimately, if you cannot locate or do not feel comfortable with the Fannie Mae or Freddie Mac index similar to your loan product, you have the option of using 4 points over prime as a basis for your loan.  (Published 2/24/03)
27.
Following up on the above, suppose there is no annual cap (typical with home equity lines), but rather only a lifetime cap.  Using the logic above, I assume that this means that such loan falls under subsection (C) and we use the maximum interest rate (lifetime cap).  I don't even want to think about what happens if a loan has no stated lifetime cap.


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
The only time you would use the lifetime cap calculation would be if in your example you had a margin that changed during the course of the loan.  What you call a “variable margin”.  That would place it into the category of a home loan with a rate that may later increase.  In that event, the lifetime cap would be used as the initial APR.  You would then add finance charges to reach your APR for GAFLA purposes.  


(Published 2/24/03)
28.
The definition of APR for variable rate loans in the Georgia Fair Lending Law states that it shall be determined by “using the index rate and adding the maximum margin permitted during the term of the loan.”  Can you explain what you mean by “using the index rate?”  Are there any discounts, percentage points or other adjustments involved in the calculation of the index rate and the APR for a variable rate loan?  In some states we determine the APR on a variable rate loan by what is reflected on the TIL at closing (which TIL reflects certain adjustments).  Does the Act require only the index with an adjustment for margin and no other adjustments?  Can you walk us through step-by-step how a lender should go about calculating the interest rate on a variable rate loan for purposes of the Fair Lending Act?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
Using the index rate under the provisions under the Act involves utilizing the initial index plus the margin for loans that fall under Section B.  That is as long as it doesn’t have a temporary lower initial rate.  Several examples are included in the previous Q&A guidance that has been issued by the Department, as well as the previous answer to this.  (Published 2/24/03)
29.
In the Q&A issued on 7/30/02, you indicated that to calculate maximum margin, with the exception of loans that fall in the category of §7-6A-2(3)(c), that you take the index rate at closing and add what the industry often refers to as the annual maximum caps (for example, 2%) rather than the maximum lifetime cap.  However for purposes of Section 3(c) “other home loans with rates that may increase” the lifetime caps apply.  Can you identify the types of loans that fall within Section 3(c) and require application of lifetime caps?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

A:
You do not use annual or lifetime caps unless the loan is a category (C) loan, in which case the maximum rate possible is used.  There are a number of different types of loans that could fall within the provisions of Section 3(C).  Certainly loans that contain provisions that are under the control of the lender would fall under this provision.  It is our interpretation that any loans that do not meet the provisions of Section A and B would by definition fall into Subsection (C).  There are a number of loans that have terms where rates may later increase during the term of the loan that would fall under Provision (C).  (Published 2/24/03)
30.
My company has a 15-year balloon product (with a 30-year amortization).  Should it be compared to the FNMA 10-year balloon yield and FHLMC 7-year balloon yield, or should it be compared to the FNMA and FHLMC 15 year fixed rate yields?

A:
As indicated in previous Q&A guidance, it is always best to compare the loan product that is being financed with the Fannie Mae instrument that is most similar in term to that product.  In this case, you should look at the two products in question and see which of the characteristics is most similar to the loan products that you are comparing.  Use the comparable that is most closely approximate to that product.  If there is no 15 year balloon, and 10 year balloon is closest, that should be the comparable rate.  (Published 2/24/03)
31.
Do you know of a website for Fannie Mae HISTORICAL A/A required net yields (RNY)?  I have the Freddie Mac website for HISTORICAL RNY's which was in the DBF Q&A summary you provided us, but I cannot find a similar website on Fannie Mae's website for their HISTORICAL RNY's - the Fannie Mae website referred to in your Q&A summary seems to be for DAILY RNY's only, and does not contain HISTORICAL information for RNY's.

A:
No.  As we have indicated elsewhere in the Q&A, Fannie Mae does not currently provide a historical database for this information. It is incumbent on the institution to maintain some sort of record or database on this information if they intend on utilizing Fannie Mae rates and determining covered loans.  (Published 2/24/03)

32.
In the calculation of the APR on variable rate loans, the Q&A indicates at the end of each example to "Then add finance charges for the GAFLA APR." Do I understand this literally to mean that we take the percentage of finance charges and add this to the calculation of index plus maximum margin (using example 1 in the Q&A)?  For example, if the customer is paying 4.5% in finance charges, our index is 1.95% and our maximum margin is 7% is our GAFLA APR considered 13.45%.
 ADVANCE \u 5
The other interpretation that "finance charge" could mean is the impact of those charges on the APR.  For example, if 1% in finance charges increases the APR by 14 basis points, the example above would equate to an increase of .63% in the APR (.14*4.5).  Therefore calculating our GAFLA APR would be .63% + 1.95% (index) + 7% (max margin) or 9.58%.  The difference here is significant depending on which interpretation is correct and would clearly impact lending practices in Georgia.  Can you offer any clarification on this issue? 

A:
Finance charges and APR are computed in the same manner as is done under Truth in Lending, unless otherwise prescribed in GAFLA Section 7-6A-2(3).  (Published 2/24/03)

33.
I am a consumer, about to lose a 4.875 interest rate on a 5/1 ARM to refinance my home mortgage (originally financed with a 30-yr fixed rate 8 yrs ago), because the mortgage company has just decided it will no longer underwrite any refinancing from a fixed rate to an ARM.  
A:
Each creditor needs to evaluate their risks under the Georgia Fair Lending Act. Should they decide to refuse changing a fixed rate to an ARM, you will need to shop for another creditor who might make this loan.  The determination of whether or not a tangible net benefit has been obtained is up to each creditor to decide.  (Published 2/24/03)
34.
It was my understanding that the rates posted at 12:00 noon regardless of time lags were the rates to use.  After reading your descriptions of when to get the rates, you should obtain Fanniemae at 12:00 noon, Freddiemac at 1:15 p.m., and the Fed and T-Securities rate the day after or from the weekly sheet posted each Monday.  Would you please clarify this issue for me?

A:
The statute provides that the rate to be used is the one established at noon.  Since Fannie Mae’s website does not allow you to go back during the day and check the rate as it changes throughout the day, you should check/obtain the rate as close to noon as possible. With Freddie Mac, rates are normally changed and updated on an hourly basis, and you are allowed the option to select previous RNY’s for each hourly change (noting that the noon rate is not posted on their website until 5 to10 minutes after the hour).  If you check Freddie’s site at noon and it does not say RNY's as of: 12:05 p.m. (or a few minutes after), you will be obtaining the RNY’s posted for 11a.m. rather than the noon rates.  

As stated previously, the FRB does not publish the current Treasury Rates each day, so it is recommended that you obtain the treasury rate for the 15th day of the month from the FRB’s H.15 Weekly Release.  The Weekly Release is posted each Monday after 4 p.m. and indicates the rates from the previous week.  The FRB prime rate is available daily, but there is a one-day lag in the posting (the rate has rarely changed over the last few years).  (Published 2/24/03)

35.
Covered Loans:  You have provided us with the address to obtain the RNY for Fannie Mae and Freddie Mac. The site gives us the current rate but there are no instructions as to how to find the rate 10 days prior at Noon.  I sent an email request to FannieMae over one month ago but no one responded to this question. Would you give us some guidance as to how we would find rates for a specific date and a specific time?


A:
Unfortunately, Fannie Mae does not provide historical 90-day RNY data on their website. Fannie Mae RNYs and prices are posted daily at approximately 9 a.m. eastern time and may be updated throughout the day based on market conditions.  The Georgia Fair Lending Act requires that you use the 90-day RNY as of noon ten business days prior to the loan’s consummation date.  This means that the lender should use the FNMA posted rate in effect as of noon.  Any postings after noon on that day are nonmaterial to the GAFLA calculation. Because you cannot get historical data throughout the day on yield/pricing changes, you will need to obtain the rate just before or as close to NOON as possible. The date and time of the last yield/pricing change will appear in the date/time box on the individual screens for the mortgage product selected (i.e., 30-Year A/A, etc.).
Fannie Mae approved lenders may contact the Fannie Mae Cash Commitment Window at 1-800-752-1080 for additional pricing information. 

You can get daily FNMA RNY’s at:

http://www.efanniemae.com/singlefamily/reference_tools/cash_yields_prices/standard_fixed_rate_balloon_mortgages.html. 

You should use the A/A (Actual/Actual), 90-day posted yield. Once you click on your selection (e.g. Conventional Fixed Rate 30-year A/A), you can view the RNY. The RNY figures are the "Posted yields" above the colorful table that details the Pass Through yields/prices.  (Published 9/27/02)
36.
I was trying to understand the Act and how it affects ARM product mortgages such as non-conforming 2/28's or 3/27's.  Is the loan still put into a covered or high cost category based on fees since the APR would be hard to calculate?


A:
If the loan you describe means that for two years or three years there is a teaser rate and for the remaining time there is a different rate, then, if the first rate is lower, you will be in Category A of variable rate loans and you will calculate your APR based on the Georgia Fair Lending Act.  That is, you ignore the first (teaser) rate and use the second.  If, however, the product has a higher rate first, it does not exactly fit into category (3)(A) of (7-6A-2.  Because we have advised creditors to take the conservative route, we say use the first, higher rate as the beginning of your calculation, and add finance charges to get GAFLA APR.  (Published 9/27/02)
37.
I have a question with respect to provision 7-6A-2(3) which defines "APR".  In (3)B, the Act states that "for a variable rate loan, the APR shall be determined by using the index rate and adding the maximum margin permitted during the term of the loan.  Standard ARM features in the prime lending industry call for annual maximum caps (for example, 2%) and maximum lifetime caps (for example, 6%).  As the Act lacks a definition of "maximum margin", I'd like to be able to confirm that "maximum margin" means the "maximum index plus margin at each adjustment" and that it was not the intent of the state to mean the "maximum index plus the lifetime cap" on a loan.  Obviously, there would be a significant difference.


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)


A:
georgia Fair Lending Act says that for a variable rate loan, the APR is determined by using index rate at closing and adding to that the maximum margin permitted which you do not include in your example.  If there had been a margin (Prime plus 3%, e.g.), you would take the index rate and add 3% to get the rate.  Then add the finance charges to get the GAFLA threshold rate.  The lifetime cap rate is not used in this calculation.  The margin used is the margin at time of consummation.   (Published 9/27/02)
38.
In one of your replies to earlier questions I noticed that you said the APR used for comparison will be the APR in the Truth-in-Lending box on the loan documents. Doesn't this apply just to fixed-rate loans, or to variable rate loans based on an independently determined index plus a margin with NO initial teaser rate? There are different rules, aren't there, for variable rate loans with low introductory rates, rates which are not based on the index rate plus the margin?  

A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)


A:
The APR used for fixed rate loans will be the APR in the truth and lending box on the loan documents.  For variable rate loans, see the examples in the APR subsection. There are different rules for loans with teaser rates. (Published 9/27/02)
39.
Section 7-6A-2(3) leads me to conclude that the above required me to recalculate the loan as if the higher interest rate would be used throughout the entire period to get a special  "GAFLA APR" to use for the rate tests. (Because Reg Z requires me to use a  "blended" APR based on how quickly the starting interest rate could increase under the terms of the loan to equal the index plus margin.)


Is this correct? Or should I just use the index rate plus the margin to compare against the Prime, FNMA, FHLMC, and Treasury rates?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)


A:
GAFLA has its own formula for calculating the rate when a teaser rate is present.  See question above.  There is no blending of rates in GAFLA.  (Published 9/27/02)

40.
We have home equity lines with a cap of 18%.  How is this affected by GAFLA? 
A:
Variable rate loans are no longer addressed by specific GAFLA law; rather, you calculate the interest rate according to the Truth in Lending Act then you compare against the high cost rate trigger.  (Published 8/25/03)

41.
I see where the 1-month interest on an FHA streamline is excluded from the calculation.  What about the 1-month interest on a regular FHA refinance or purchase.  Do we need to include 1 month of interest on these loans in the calculation.

A:
We are not sure why you believe one should be included and one should be excluded.  The law says that mortgage interest that may accrue in advance of payment in full of a loan made under a government-sponsored program, is not to be considered a prepayment fee or penalty or included in points and fees.  You will have to examine each of these interest payments you refer to, to see if they meet the definition in the law.  (Published 8/25/03)
42.
Regarding 7-6A-2(18), it says the definition of Total Loan Amount is made consistent with 12 CFR 226.32(a).  I have a copy of section 32 of TILA and there is no reference to the definition of Total Loan Amount in that section.  Please explain the definition of Total Loan Amount.

A:
Look at the Commentary to Reg Z, §226.32(a)(1)(ii).  A definition is provided there.  Please note that you must subtract from the amount financed, any points and fees under §226.32(b)(1) (HOEPA) that are financed by the creditor.  This is different than just the “Amount Financed” box on the TILA disclosures.  (Published 8/25/03)
43.
VA sent an update the earlier part of the year introducing a new loan product it will be offering to VA borrowers.  The product is an Adjustable Rate Mortgage, which the VA has not offered in over 7 years.  Under the new law, how will these loans be affected?  Does the bill make allowances for such a product?  The product becomes available October 1, 2003.

A:
The interest rate on an adjustable rate mortgage will be determined according to the Truth in Lending Act.  As to whether bona fide fees paid to a state government agency that ensures payment of some portion of the home loan should be subtracted, if they meet that definition in the Georgia Fair Lending Act, then they should be excludable.  (Published 8/25/03)
44.
Some lenders still offer the interest only loans.  Those are loans wherein the borrower pays the interest only for the first few years of the loan.  After the determined time period, the principal payment is calculated into the payment.  Under the new law, how should these loans be treated?

A:
APR is calculated under Truth in Lending Act, points and fees under GAFLA, and total loan amount according to §226.32(a)(1)(ii).  (Published 8/25/03)

45.
Under the new GAFLA, do we still need to monitor FNMA, FHMC and Fed prime since the “covered loan” category no longer exists and the “high-cost” home loans thresholds are tied to the comparable T-securities rate?  In short, will monitoring the comparable T-securities rate suffice for compliance purposes? 

A:
If you are charging bona fide discount points, you will need to consult the FNMA, FHLMC and prime rates.  (Published 8/25/03)
46.
A customer purchased a mobile home and land package on July 15, 2003, the note is amortized over 25 years with a balloon payment in 35 months.  What is the maximum interest rate that can be charged and how would you calculate the rate?  Is the comparable rate 3 years or 25 years?  Is the rate used 10 days prior to closing or 14 days?

A:
There is no maximum rate, however, if the loan exceeds the interest threshold, it will be a high cost loan.  If the APR on this loan exceeds 8% over the comparable term Treasury Rate or 10% over in the case of a second lien, this would be a high cost loan.  The loan term is 35 months and thus a comparable treasury rate to 35 months should be used.  The rate used is the rate for the 15th of the month preceding closing.  Reg Z §226.32.  (Published 4/16/04)
47.
As a broker we were required to include in the 5%, yield spread and service release premiums.   As a lender, we are not required to disclose the yield spread or service release premium on the Good Faith Estimate---or the HUD-1 Settlement Statement.  

As a lender, are we required to still include yield spread and service release premium as part of the 5% maximum, or is it just the yield spread we include in the 5%?

A:
The Georgia Fair Lending Act was not intended to interfere with legitimate secondary market activities of lenders.  Remember, however, there is a provision in the Act that prohibits structuring a transaction to avoid the Act.  The Department believes that if a lender makes a loan with their own funds, which funds are unrestricted (except as to a total dollar amount of the line of credit allowed), and if that lender sells the loan in the secondary market and receives a service release premium, then, consistent with RESPA, that Service Release Premium would not be disclosed or included in points and fees.

The Act includes YSP or Service Release Fees when paid to a broker, which also includes a broker who table funds a loan.  Those fees must be disclosed and included according to the terms of the Act.  If a “lender” uses funds provided by another lender, sells all their loans to that lender as a condition of provision of those funds, that lender is acting as a broker for purposes of the Georgia Fair Lending Act and any Service Release Fees will be included.  (Published 4/16/04)
ARBITRATION

1.
Can you clarify when a national arbitration provider is deemed satisfactory?  (Published 4/04/03)


Can you clarify with the SB-70 language that a national arbitration provider is deemed satisfactory?  SB-70 had the appropriate consumer protection steps enumerated.  (Published 9/27/02)

A:
The Georgia Fair Lending Act requires a test in order to afford arbitration to a borrower.  If the loan documents and the actual practice can meet that test, it would seem that arbitration would be permitted.  The Georgia Fair Lending Act does not provide safe harbors in the law for use of any particular providers.  (Published 4/04/03 and 9/27/02)
2.
What are the circumstances under which arbitration clauses in high cost home loan agreements will be deemed “unconscionable and void” under Sections 7-6A-5(6) and 7-6A-7(g)?  When should the relevant arbitration process be analyzed for this purpose?  For example, should the convenience and cost be analyzed as of the time of the loan, or as of the time of the dispute?  (Published 4/04/03) 


What are the circumstances under which arbitration clauses in covered home loan agreements will be deemed “unconscionable and void” under Sections 7-6A-5(6) and 7-6A-7(g)?  When should the relevant arbitration process be analyzed for this purpose?  For example, should the convenience and cost be analyzed as of the time of the loan, or as of the time of the dispute?  (Published 9//27/02)

A:
The lender should analyze any arbitration clause before a home loan is made, however, a test of actual arbitration could be made at the time it occurs.  The circumstances that will be analyzed will be whether it is less convenient, more costly, or more dilatory.  On the cost issue, that could be dealt with in the loan documents.  In other words, a flat cost could be provided in the loan document.  It could be difficult, however, to determine that even that cost would be less than a routine court matter in that jurisdiction.  If the lender paid the cost, there would be no cost to the borrower.  Remember too, that all home loans are included  (Published 4/04/03 and 9/27/02)

3.
Is Section 7-6A-5(6) or Section 7-6A-7(g) of the GAFLA enforceable by state officials under Section 7-6A-8(a) or otherwise?  If so, under what circumstances would the inclusion of a clause covered by Section 7-6A-5(6) or Section 7-6A-7(g) be subject to an enforcement action?  What would be the nature of that enforcement action?  Additionally, when, if ever, would the inclusion of an arbitration clause in a high cost home loan agreement constitute a “knowing” violation of the GAFLA as provided in Section 7-6A-8(b)?  (Published 4/04/03)

Is Section 7-6A-5(6) or Section 7-6A-7(g) of the GAFLA enforceable by state officials under Section 7-6A-8(a) or otherwise?  If so, under what circumstances would the inclusion of a clause covered by Section 7-6A-5(6) or Section 7-6A-7(g) be subject to an enforcement action?  What would be the nature of that enforcement action?  Additionally, when, if ever, would the inclusion of an arbitration clause in a covered home loan agreement constitute a “knowing” violation of the GAFLA as provided in Section 7-6A-8(b)?  (Published 9/27/02)

A:
If a lender puts in its loan documents an arbitration clause that makes an obvious and concerted effort to meet the conditions in §7-6A-5(6), it would not seem to be a knowing violation or illegal act on its face.  If, however, the Department finds that an arbitration clause is being enforced to the detriment of consumers and does not meet the requirements in that code section it would be a violation.  The requirement of knowledge for a criminal violation of the Act will be interpreted consistent with criminal law.  Georgia Fair Lending Act seems to emphasize the ability of consumers to seek judicial remedies.  Any attempt to thwart this ability will be carefully scrutinized.  Enforcement actions by the Department could include Cease and Desist Orders, injunction, or referrals to appropriate law enforcement agencies or the Attorney General.  (Published 4/04/03 and 9/27/02)
4.
Is the purpose of Section 7-6A-7(g) of the Fair Lending Act to bar mandatory arbitration in connection with home loan agreements?

A:
The statute does not bar mandatory arbitration but rather gives conditions under which arbitration may be used.  If those conditions are met arbitration would be allowed.  (Published 4/04/03 and 9/27/02)

ATTORNEY / ATTORNEY FEES

1.
In the list of attorneys to be provided to borrowers, do we list 10 attorneys (more or less?) or, for example, do we list 2 or 3 with several different locations?

A:
The Department has said the list needs to include at least three attorneys, which could be reasonably selected by the borrower.  (Published 4/04/03 and 9/27/02)
2.
We permit our customers to select any attorney to handle the closing of their real estate loans that is acceptable to us.  Our question is, if we do this for our customers must we also create a list of approved closing attorneys for the customer to choose from to be in compliance with the Fair Lending Act requirements that exclude the attorney's fee from the "Points and Fees"?  (Published 4/04/03)

We permit our customers to select any attorney to handle the closing of their real estate loans that is acceptable to us.  Our question is, if we do this for our customers must we also create a list of approved closing attorneys for the customer to choose from to be in compliance with the Fair Lending Act requirements that exclude the attorney's fee from the "Points and Fees" that are included to determine if a loan is covered or even high cost?  (Published 9/27/02)
A:
You would not need a list if you simply allow the customer to choose.  (Published 4/04/03 and 9/27/02)
3.
In the Georgia Fair Lending Act effective October 1, 2002, has the banking division created an approved "Right to Choose an Attorney" disclosure for borrowers?  If so, may I request a copy?  Please advise.  Thanks. 

A:
DBF would not object to a lender including such disclosure as documentation in each home loan file, but the Department has no plans to create such a disclosure form.  (Published 4/04/03 and 9/27/02)
4.
Could you please address the following items as we are implementing policies and procedures for Choice of Attorney Disclosure:


(1) Choice of Attorney Notice

Assuming that the Choice of Attorney Disclosure was sent to the borrower with the following options: (1) for lender to choose a qualified attorney for the title search and/or closing or (2) for borrower to choose from the approved attorney list or select his own attorney, could the lender choose a qualified attorney for the title search and closing if the borrower does not return the disclosure or inform the lender of their decision? 

If the borrower does not return the disclosure to the lender, could the lender provide the disclosure at closing to obtain borrower signature, provided that proof of it being sent within reasonable time from date of application (i.e., 3 business days from date of application)?

A:
You are dealing here with the aspect of the Act that says that the borrower must have a right to select the attorney.  If you provide the borrower that right in a clear and conspicuous way and the borrower chooses not to select an attorney then you will have satisfied the obligation.  It would be to your advantage, however, to make very clear to the borrower that they have that ability to choose an attorney.  You could in addition require that the borrower sign and return the attorney notice before you proceed with the loan application.  (Published 4/04/03 and 9/27/02)

(2) Points and Fees Calculation

Given the above scenario, provided that the borrower did not respond to the Disclosure and lender selected the attorney (assuming that the attorney is not affiliated with the lender), would the attorney fees be excluded from the points and fees calculation?

A:
Provided you have met the conditions that we outlined in your prior question, those attorney fees should be excluded from the points and fees calculation.  This could, however, be a matter of dispute later between you and the borrower, particularly if it is not documented.  (Published 4/04/03 and 9/27/02)
5.
The Act states that attorney fees must be included in the fee test unless the borrower is given the right to select the attorney.  Assuming that is correct, which I believe it is, what charges specifically will have to be included? (i.e. title search, attorney closing fee, deed preparation, etc.) 

A:
You are correct that attorney fees would be excluded from points and fees provided that the attorney is not an affiliate of the creditor and provided the borrower chooses.  Keep in mind, however, that the fees cannot be used as an artifice to disguise other fees paid to the broker directly or indirectly.  Excluded fees are referred to in the law by reference to federal law (Reg Z).  (Published 4/04/03 and 9/27/02)
If the attorney performs the service and charges for it, it is an attorney fee.  If it’s a §226.4(c)(7) real estate fee paid to a third party, it is excludable.  (Published 4/04/03)

6.
Since closing attorneys’ calendar's fill up at times during the month, would it not be feasible for the borrower to select a first and second choice on the attorney selection list?
A:
The Act is silent on the practice that is discussed in your question.  Therefore, as long as the borrower has a choice the Department does not see a problem with selecting a first and second choice on the attorney selection list provided they have a valid choice.  (Published  4/04/03)

7.
In giving our mortgage customers the right to choose the attorney (and therefore excluding the attorney fees from our points and fees test) we have our customers sign an attorney selection form.  The question is:  "When does the form need to be signed?"  It has been suggested that if we get a customer that has a real estate contract in which the closing attorney has already been agreed upon in the contract, that the customer does not have a choice.  And the attorney selection letter would have to have been signed prior to the contract date in order to exclude those attorney fees from the points and fees test. 

A:
The law requires that the consumer have a real choice of attorney.  Clearly your attorney selection form needs to be signed early enough in the process so the consumer has that real choice.  (Published 4/04/03)

A:
The law requires that the consumer have a real choice of attorney.  Clearly your attorney selection form needs to be signed at a time that enables the consumer to have that real choice.  (Published 2/24/03)
8.
Does the fact that the seller is paying the legal fee mean that the seller can designate the closing attorney?

A:
The amended Act provides that seller’s points are excluded. Consequently, if the seller pays those fees they would be excludable.  Since they are excludable there is no issue as to who designates the closing attorney.  The seller could designate the closing attorney in that instance.  (Published 4/04/03)

A:
The Department has answered a previous question that indicated that seller paid fees are excludable if not paid to a creditor or affiliate.  Consequently, if the closing attorney is not an affiliate of the creditor and if the seller pays those fees they would be excludable.  Since they are excludable there is no issue as to who designates the closing attorney.  The seller could designate the closing attorney in that instance.  (Published 2/24/03)

9.
Attorney fees (title agents) - The law indicates these fees will be included as part of our fees unless the borrower has a choice.  We don't care which attorney closes the loan.  However, many purchase contracts require a specific attorney close the loan. Am I correct that these fees would then be included in our limitations?

A:
Yes, unless the borrower has a choice of attorneys from a list or otherwise then the fees would be included.  (Published 4/04/03)



A:
Yes, it would appear unless the borrower has a choice of attorneys from a list or otherwise that the fees would be included.  (Published 9/27/02)

10.
Our bank employs a full-time, on-site staff real estate attorney for our home loans. We originate in-house and Fannie Mae home loans.  This attorney is an employee of the bank, and receives the same benefits, insurance, salary, etc. as an employee. The attorney fees are not paid directly to this attorney but to the bank.  This is a service that adds convenience to our customers.  We receive prompt deed recordings and prompt Final Title Opinions.  Points and fees under GAFLA are excluded if the borrower has choice and signs a Selection Form.  If all of our home loans are closed by the staff attorney, and there's no other choice, what do we do?  Will the attorney fees then be included in the points and fees test?  Do we need to prepare an approved attorney list, and request a Selection Form?  Is it a violation of the Act to continue using our staff-based attorney if we do not handle any high-cost home loans, and assuming all of our home loans pass the interest rate(s) test, points and fees test?

Our bank employs a full-time, on-site staff real estate attorney for our home loans. We originate in-house and Fannie Mae home loans.  This attorney is an employee of the bank, and receives the same benefits, insurance, salary, etc. as an employee. The attorney fees are not paid directly to this attorney but to the bank.  This is a service that adds convenience to our customers.  We receive prompt deed recordings and prompt Final Title Opinions.  Points and fees under GAFLA are excluded if the borrower has choice and signs a Selection Form.  If all of our home loans are closed by the staff attorney, and there's no other choice, what do we do?  Will the attorney fees then be included in the points and fees test?  Do we need to prepare an approved attorney list, and request a Selection Form?  Is it a violation of the Act to continue using our staff-based attorney if we do not handle any covered home loans or high-cost home loans, and assuming all of our home loans pass the interest rate(s) test, points and fees test?

A:
If the borrower has no choice as to attorney’s fees, the attorney’s fees will be included in points and fees.  Even with an approved attorney list, it would appear under GAFLA that if fees are paid to a creditor or affiliate then they are includable regardless of the choice.  Consequently, if the fees are paid to the bank you will not be able to exclude those fees.  If, when you include the fees, you do not reach any triggers in high cost loans, then clearly you may use your in-house attorney.  This action would not violate GAFLA.  (Published 4/04/03 and 2/24/03)

11.
My question is that if the borrower selects to decline choosing an attorney from the list and signs the form, are we still correct in not including the attorney fees in the calculation.  In other words we are giving the borrower the option to select an attorney, so does that in and of itself mean that we can exclude the fees even if the borrower elects to not choose an attorney.

A:
If you were given the choice of at least three attorneys and declined to make the choice you were still given the choice and would qualify for exclusion of attorney fees.  (Published 4/04/03)

12.
How will we know that a consumer picked an attorney from a list?  Will this require some type of disclosure?

A:
We think that you are correct in your assessment.  The creditor will need to provide a list and may need to show that the consumer chose from that list.  (Published 4/04/03 and 9/27/02)

13.
If a customer is permitted to select an attorney from a list but chooses an attorney that is an affiliate of the lender, would the attorney's fees/settlement fees and any other services performed by the attorney (i.e., title exam) be included in the points/fees test?

A:
Our reading of the law would indicate that any fees even if they are otherwise excludable, paid to a creditor or affiliate, are includable.  Therefore, in your example, an attorney affiliate of the lender would have his or her fees included.  If other fees actually go to a third party listed in Section 7-6A-2(12)(G)(ii) they are excluded.  (Published 4/04/03)


A:
Our reading of the law would indicate that any fees even if they are otherwise excludable, paid to a creditor or affiliate, are includable.  Therefore, in your example, an attorney affiliate of the lender would have his or her fees included.  If other fees actually go to a third party listed in Section 7-6A-2(13)(G)(ii) they are excluded.  (Published 2/24/03)

14.
Not infrequently, real estate brokers or builders will refer customers to our retail mortgage originators.  The brokers and builders have usually contracted with the buyer that the buyer will use an attorney selected by the broker or builder, and the Bank will not attempt to insert its own attorney list into the process.  If the buyer/borrower has an attorney pre-selected by another entity, must the Bank include in points and fees the attorney fee paid to this outside attorney?


A:
Yes.  (Published 4/04/03and 9/27/02)
15.
If the Real Estate Contract has the attorney to be used for closing on it and we provide the borrower with a list of attorneys, do we have to count the attorney's fee in our calculation? And how about refinances?

A:
The provisions with regard to attorney fees say that the borrower must be able to choose an attorney from a list or otherwise.  This means the borrower must indeed be able to choose.  If the list indicates a new attorney name may be inserted in the contract then the consumer would appear to have a real choice. If that happens, reasonable and bona fide attorney fees will be excluded.  (Published 4/04/03)


A:
The provisions with regard to attorney fees, says that the borrower must be able to choose an attorney from a list or otherwise.  This means the borrower must indeed be able to choose.  If that happens, reasonable and bona fide attorney fees will be excluded.  If they are, home loans are treated the same as all other home loans.  (Published 9/27/02)

16.
We have a director of our bank who is also a stockholder (1.93% interest) and is our bank’s legal counsel as well.  (This attorney is willing to transfer his shares to his wife if this will help.)  Is this attorney considered “affiliated” with our bank for the purpose of the total points and fees test on home loans?  We always give the Affiliated Business Arrangement Disclosure on our real estate loans due to his connection with our bank.  When he closes a loan for us he does the HUD, Title Opinions (both preliminary and final), prepares the deed work and conducts the actual closing for the loan.  This attorney also charges us a “flat” fee for his services.  Would it be better for purposes of GAFLA for him to put an actual cost on each different service he provides so that we would not have to include his total fee in the computations?

A:
The definition of affiliate is the same definition as used in the Bank Holding Company Act.  Since this is extremely fact specific you will need to consult that Act to determine whether this person was indeed an affiliate.  If he is an affiliate then all attorney fees will be included.  If he is not an affiliate then his attorney fees which are bona fide and reasonable would be excluded so long as the borrower was able to choose from a list of attorneys.  As to the question with regard to itemization of the fees, so long as the attorney fees are bona fide and reasonable, attorney fees itemization should not be necessary.  If, however, some of those fees could include fees that would be normally included in the finance charge under Reg Z then itemization would prevent you from making that mistake.  (Published 4/04/03 and 9/27/02)
17.
If a lender is a partner in a title company, and the lender allows the borrower to choose the closing attorney from a list of acceptable closing attorneys and the borrower chooses the title company of which the lender is a partner, do the attorney’s fees have to be included in the points and fees test?

A:
If the title company and the mortgage company are under common control or are controlled by the same entity and therefore meet the definition in §7-6A-2(2), the attorney fees would need to be included in the points and fees test.  (Published 4/04/03 and 9/27/02)
18.
We request your ruling on whether use of the language below would result in the attorney’s fees being included in the calculation of points and fees under the Predatory Lending Act.

“This transaction shall be closed by the law firm of _______________________.  If Buyer is given the right to select a law firm from a mortgage lender’s approved list of closing attorneys, Buyer agrees to select the above named firm.  If the above named firm is not on the mortgage lender’s approve list, and cannot be added in time to close this transaction, Buyer may select another law firm from lender’s approved list to close this transaction.”

A:
The phrase, as you have provided to us, does not appear to give the buyer an opportunity to select an attorney from a list.  In fact, it provides that the buyer agrees to select a firm whose name is inserted in this paragraph.  Therefore, if no choice is provided, attorney’s fees must be included in points and fees.  If this blank is never completed and the borrower does in fact choose a law firm from a list of approved attorneys of at least three, or has an actual choice, then the borrower would be considered to have a real choice.

We understand that many buyers do not necessarily have a closing attorney when they make an offer on a house.  The Act, however, allows attorneys’ fees to be excluded from points and fees only if “the borrower has the right to select the attorney from an approved list or otherwise.”  O.C.G.A. §7-6A-2(13)(G).

As we understand how the clause operates, a name of an attorney is inserted by the realtor, and the buyer agrees to use that attorney to close the loan.  The language indicates that even if a list is offered, the buyer’s choice is predetermined.  The Department does not consider that option to be giving the borrower a choice according to the Act.  In previous answers to questions on the subject published on our website at www.gadbf.org, the Department has said that a choice must consist of at least three attorneys.  This does not preclude using a lenders’ approved list, in fact it contemplates that, but the borrower must have a real choice from that list.

If this clause appears in the real estate contract and the blank is never filled in, and the buyer is given a choice of at least three attorneys, the paragraph itself should not be a problem.  If you redrafted the clause and changed the procedure to indicate that the buyer has been given an approved list and has selected a certain attorney, the clause, if operational, would be acceptable to exclude attorney fees under the Act.  (Published 8/25/03)
19.
My bank's real-estate closing attorney is on the bank's Board of Directors.  He closes the majority of our real-estate loans.  Sometimes another attorney from our approved attorney list is used. To my understanding, since we do not give our borrowers a choice in the closing attorney, we must include the attorney fees in the GAFLA calculation.  Is this correct?


A:
Yes.  (Published 8/25/03)
20.
Due to the time constraints of processing a loan application, it is very hard to get the borrowers to return the attorney selection form. It would be easier to have the borrowers fill out the attorney form online.  Is an electronic signature sufficient for the attorney selection form? 

A:
The form is not required, but is a good device to protect the lender.  The Georgia Code at §10-12-4 provides that a signature may not be denied legal effect or validity solely because it is electronic.  Borrowers could complain later that they did not sign, so your system of verification of electronic signature should be defensible.  (Published 8/25/03)
21.
We provide a document listing all our local approved closing attorneys to a potential borrower.  The form states that GAFLA provides the borrower the 'right' to select the attorney.  Our customer in Macon had been told that the person who pays the closing costs on the transaction gets to choose the attorney.  I got into an argument today with an attorney about this.  I said that GAFLA indeed gives this 'right' to the borrower, but I can't find it in the legislation.  Can you point it out to me?
A:
If the customer does not pay the closing costs, then they are not included in points and fees.  If the customer pays they must have a choice, to exclude attorney fees from points and fees.  The law does not give the borrower or anyone the right to select an attorney.  If the borrower does not have the option to select an attorney, costs must be included.  However, points paid by the seller are excluded under the revised GAFLA.  (Published 4/16/04)
22.
Regarding the borrower's right to select an attorney, what if the borrower is given a list that included title companies and law firms.  In both cases, the loan is being closed by at attorney at either the title company or the firm, but the borrower is not actually picking an "attorney" but is actually picking an entity from which an attorney will be assigned to do the closing.  Does this satisfy the requirement and can the fees be excluded?

A:
Provided there is a choice (i.e. at least three firms), and provided the borrower has the option of selecting a listed attorney from any one of those firms, this should be acceptable.  A list of the attorneys available need not be provided, but the information must be accessible if requested and the borrower should be informed of this option.  (Published 4/16/04)
BALLOON NOTE

1.
My bank makes three-year balloon notes amortized over a 30-year period.  Will the renewal of this note be considered a “refinancing”?  What if I simply extend the term of the loan three more years and charge no fees; would that be a refinance?

NOTE:  Many of the questions about balloon notes arose because of the original Act’s provisions on “covered loan.”  The amended Act eliminated “covered loans.”  Refinanced loans closed after March 7, 2003 must be reviewed to see if a high cost loan resulted.   (Published 6/25/03)

A:
To your last question, we do not believe that merely extending the term of the loan, maintaining the same interest rate and other terms, and charging no fees, would constitute a refinance.  If, however, a creditor pays off the old loan and substitutes a new loan, making the necessary Reg Z disclosures, the transaction will be considered a refinance.  In addition, if the new loan contains:  a change in interest rate; any points and fees under GAFLA; or, changes to other loan terms, it will be considered a refinance.  Any points or fees excluded under GAFLA must be reasonable and bona fide.  No new money needs to be extended to qualify as a refinance.  If that new loan is a high cost loan, the flipping test will be applied.  (Published 4/04/03 and 9/27/02)

2.
Is there a limit on the length of balloon notes on a home loan, which does not trigger any of the predatory thresholds?  

A:
If you make a high cost loan by refinancing a home loan that is less than 5 years old, you will trigger the flipping provisions in 7-6A-4.  If the old home loan is older than 5 years, the flipping provisions do not apply.

If you make a high cost loan, that loan may not have a balloon feature of any length.  Balloon payments are forbidden for high cost loans, except in a case where the payment schedule is adjusted to the seasonal or irregular income of the borrower.

There would be no limitations on the refinancing of a balloon note if the refinancing does not result in reaching the thresholds of a high cost loan.  (Published 4/04/03)

A:
If you make a covered or a high cost loan by refinancing a home loan that is less than 5 years old, you will trigger the flipping provisions in 7-6A-4.  If the old home loan is older than 5 years, the flipping provisions do not apply.

If you make a high cost loan, that loan may not have a balloon feature of any length.  Balloon payments are forbidden for high cost loans, except in a case where the payment schedule is adjusted to the seasonal or irregular income of the borrower.

There would be no limitations on the refinancing of a balloon note if the refinancing does not result in reaching the thresholds of either a covered loan or high cost loan.  (Published 9/27/02)

3.
Can balloon notes be shorter than 5 years?
A:
A balloon note can be of any length.  If you refinance the balloon note which is under 5 years old into a high cost loan, you must show tangible net benefit.  (Published 4/04/03)


A:
A balloon note can be of any length.  If you refinance the balloon note which is under 5 years old into a covered loan or high cost loan, you must show tangible net benefit.   (Published 9/27/02)

4.
What I ask is in reference to maturing balloon loans.  If a 35 month balloon loan matures, and is renewed by the same bank, is that considered a refinance? 

A:
Yes.  Upon maturity the loan ends.  A new loan comes into play and this new loan would be considered a refinance.  If new loan documents are executed and filed of record, a new loan exists.  (Published 4/04/03 and 9/27/02)
5.
If so, is it also considered flipping?  Knowing that this is a common situation in community banks, I have to wonder if that is really the intent.   If such a scenario is indeed considered "flipping", then banks will force borrowers to go to longer balloon terms, thus increasing the borrowers' cost of funds as the bank hedges its interest rate risk.

A:
If you meet the threshold of a high cost loan when you refinance a loan that was less than five years old then you have to meet the tangible net benefit test to show that you did not engage in flipping.  You must show that considering all the circumstances of the first loan and the second loan that the borrower received a tangible net benefit from a second loan.  Knowing and intentional failure to meet the tangible net benefit test is flipping.  (Published 4/04/03)


A:
If you meet the thresholds of a covered loan or high cost loan when you refinance a loan that was less than five years old then you have to meet the tangible net benefit test to show that you did not engage in flipping.  You must show that considering all the circumstances of the first loan and the second loan that the borrower received a tangible net benefit from a second loan.  Failure to meet the tangible net benefit test is flipping.  It is not flipping to refinance if you meet the tangible net benefit test.  (Published 9/27/02)

6.
Essentially the minimum balloon term would become 61months.

A:
If you do not wish to come within the definition of §7-6A-4, then you would never refinance a loan less than 60 months old.  If in your refinance you do not meet or exceed the threshold for a high cost loan you will not have to meet the flipping or tangible net benefit test.   If you make a loan with the intent to refinance it and you wish to avoid §7-6A-4, the initial loan would need to have a term of over 60 months.  (Published 4/04/03 and 9/27/02)

7.
If you have a balloon note to come due on November 1, 2002 and this note was made at 4% above prime in the beginning, and we renew it on November 1, 2003 and the rates are up by 2% and the bank renews at the same percentage above current prime as the original note, is this considered predatory lending?

A:
Any home loan that contains a balloon feature of less than five years that is refinanced within that period is subject to the tangible net benefit test if the new loan is a high cost loan as defined in §7-6A-2(17).   If rates have gone up, the thresholds will also rise, so if it was not a high cost loan then, it likely will not be in the future.  (Published 4/04/03)

A:
Any home loan that contains a balloon feature of less than five years that is refinanced within that period is subject to the tangible net benefit test if the new loan is a covered loan as defined in §7-6A-2(6).   If rates have gone up, the thresholds will also rise.  (Published 9/27/02)

8.
If we do not make "high cost home loans" can you refinance balloon payments every three years?

A:
Yes, provided the refinanced loans do not meet or exceed any of the thresholds of high cost.  It is only at refinance time, when an existing home loan is less than 5 years old, that you must look at the terms of the new loan that refinances.  (Published 4/04/03)


If we do not make "covered home loans" or "high cost home loans" can you refinance balloon payments every three years?


A:
Yes, provided the refinanced loans do not meet or exceed any of the thresholds of high cost or covered home loans.  Note that you can make a covered loan as an initial new loan for purchase of a home, and, so long as it is not high cost, the Act will not affect that loan (except as to the restrictions on all home loans).  It is only at refinance time, when an existing home loan is less than 5 years old, that you must look at the terms of the new loan that refinances.  (Published 9/27/02)

9.
On balloon loans, which mature every 3 years, we prepare a modification to the note and a modification to the existing D/S/D.  We do not prepare a new note, assign a new loan number, nor do we prepare a new D/S/D.  The rate can and often does change and a loan fee is charged as well as a recording fee.  Would this transaction be considered a refinance under GAFLA?

A:
If the new loan contains a change of interest rate and points and fees under GAFLA or other changes to other loan terms, it would be normally be considered a refinance under the Act.  (Published 4/04/03 and 2/24/03)

10.
The bank makes 15-year term, 3-year balloon balance notes.  Does the bank use the 30-year FNMA rate or the 15-year FNMA rate?

A:
A 3 year balloon note should look to a 3 year rate from FNMA.  As the Department has previously indicated, you should use a comparable rate that most closely compares in terms of the structure and terms to the product being offered.  (Published 2/24/03)

11.
If a lender is originating a 3-year balloon loan (or a lesser term loan), would the 7-year FNMA balloon yield and the 5-year balloon yield be used since they are the most "comparable"?

A:
It would appear from your example that the 5-year yield would be the most comparable.  (Published 9/27/02)

12.
If I am making a 61 month balloon mortgage and need to find the Fannie Mae and Freddie Mac rates to determine whether or not I am making a covered home loan, which rate will I use on the Fannie Mae web site?  Is the "posted yields" the rate we use? Do we select A/A or S/A balloons? Which term do we use because a 5-year balloon is not available?

A:
The Georgia Fair Lending Act indicates that you must use a loan term that is reasonably comparable. As you have already determined, many loan products offered by lenders will not have an exact Fannie Mae / Freddie Mac comparable and/or may not have a 90-day commitment. As far as the loan terms go, you should use the rate closest to the 5-year.  Since Fannie Mae does not currently post a required net yield for a 5-year balloon, the closest comparison is the 7-year balloon. 

In regards to the A/A versus S/A rate, you should use the A/A (Actual/Actual), 90-day posted yield. On Fannie Mae’s website, the required net yield figures are the "Posted yields" above the colorful table that details the Pass Through yields/prices. 

In this example, the posted yield for a 7-year balloon A/A can be viewed at:
   MACROBUTTON HtmlResAnchor http://www.efanniemae.com/syndicated/documents/mbs/apeprices/public/07blaac.html



(Published 9/27/02)

13.
I have questions regarding the new law and covered loans.  We currently have many loans set on a 35 month balloon scenario that will mature after October 1.  Will we be in violation if we refinance these loans at the same rate and fees with a balloon of 60 months?  Will it be flipping?  And yes it will fall in a covered loan rate and fees.
A:
If you are refinancing a less than 5-year old loan and your rate or fees make your loan a covered loan as defined in §7-6A-2(6) then you are subject to the tangible net benefit analysis.  You must do the rate and fees test.  If you fail to show that the consumer received a tangible net benefit it could be considered flipping.  However, if you can meet the tangible net benefit test it will not be considered flipping.  The Act covers all home loans made after October 1.  The new covered loan you describe was to be made after October 1, therefore the Act applies.  (Published 9/27/02)

14.
If you have a balloon of 60 months on a covered loan, can you renew the loan on the 60th month and one day and still be able to have a covered loan and not be in violation of flipping, charging market rate and fees?


A:
Yes.  Under §7-6A-4, if the loan is more than 5 years old the entire code section does not apply to the refinance.  If a customer wanted to renew before the 60th month, the Act would apply.  However, you must be careful to note that if the new loan falls into the high cost loan category you may have other prohibitions and limitations.  (Published 9/27/02)

15.
Would it be in violation to call in our customers to modify their loans from a 35 month balloon to a 60 month balloon before October 1?  Of course charging no fees and keeping the rate the same.


A:
Under your scenario, it would not be a violation of the Georgia Fair Lending Act before October 1, to offer an option to a customer to modify his or her loan.  However, as you know, this could not be required of a consumer.  In addition, pay close attention to violation of any other Acts, such as the Georgia Residential Mortgage Act.  It is illegal to misrepresent material factors to a party in connection with an application for a loan.  (O.C.G.A. §7-1-1013)  (Published 9/27/02)

16.
What would be the balloon term to avoid flipping a covered loan when it comes due?  60 month and 1 day?

A:
Any home loan over 5 years old does not come under the flipping scrutiny.  (Published 9/27/02)

17.
Are loans closed prior to October 1, placed into a home loan, covered loan, or high cost home loan category?  Who decides and can you refinance a loan that was made two years ago and be able to prove marginal net benefit and keep it a covered loan without being in violation of flipping.

A:
The Act is not in effect until October 1.  However, any home loan that is refinanced after October 1 into either a covered or a high cost home loan will be subject to scrutiny under §7-6A-4.  It does not matter what category the first home loan is in, only that it is a home loan and under 5 years old.  (Published 9/27/02)
BONA FIDE DISCOUNT POINTS

1.
The 90 day standard mandatory delivery commitment rate has three options, which option do you compare against for the "rate" test? 


A:
A/A (Actual/Actual) rate.  (Published 4/04/03)

2.
Exactly which interest rate published by Fannie Mae and Freddie Mac is the marker in the law for bona fide discount points?  (Published 4/04/03)


Exactly which interest rate published by Fannie Mae and Freddie Mac is the marker in the law?  (Published 9/27/02)

A:
The Department intends to maintain rate information primarily for use of its examiners. Creditors should access the primary source to determine this and other rates referenced in the Act.

Listed below are the websites (URLs) which display various sources referred to in the Act.

http://www.efanniemae.com/singlefamily/reference_tools/cash_yields_prices/standard_fixed_rate_balloon_mortgages.html  - FNMA (use the A/A – Actual/Actual 90-day posted yield)

http://ww3.freddiemac.com/ds1/sell/sffrny.nsf/frmDisplayRNY?OpenForm - FHLMC (Freddie Mac)



For historical RNY data from FHLMC (Freddie Mac), go to:

http://ww3.freddiemac.com/ds1/sell/rnyhistory.nsf/frmHisRNY?OpenForm
http://www.efanniemae.com/ - FNMA conforming loan size limit.  At the home page select “Single Family Information Center” and on the Single Family page scroll down to “hot links” and select “FannieMae Loan Limits” – 

http://www.efanniemae.com/singlefamily/reference_tools/loan_limits/loan_limits.htm
http://www.federalreserve.gov/releases/h15/data.htm - Treasury Rates

http://www.federalreserve.gov/boarddocs/press/boardacts/2001/200112142/default.htm -

HOEPA APR

http://www.federalreserve.gov/boarddocs/press/boardacts/2001/200112142/attachment.pdf 

(Published 4/04/03 and 9/27/02)
3.
I wanted to clarify the date to use when determining whether or not up to 2 bona fide discount points are exempt from the finance charge calculation. Do you use the FNMA or FHLMC rate as of consummation or should you use a different date in order to make the discount point determination?

A:
A bona fide discount point may be excluded only to the extent it actually reduces interest rate at closing, or consummation.  Only that dollar amount may be excluded.  (Published 4/04/03)


I wanted to clarify the date to use when determining whether or not up to 2 bona fide discount points are exempt from the finance charge calculation. Do you also use the FNMA or FHLMC rate as of noon 10 days before consummation as you do when determining whether or not it is a covered loan, or should you use a different date in order to make the discount point determination?

A:
A bona fide discount point may be excluded only to the extent it actually reduces interest rate at closing.  Only that dollar amount may be excluded.  (Published 9/27/02)

4.
Brokers often use discount points to generate more fees.  How can they use discount points under this Act? 

A:
Discount points will need to conform to provisions of the Act (Section 7-6A-2(4)) in order for the fees not to be considered as points and fees in the definition of a home loan or within the “threshold” for high cost loan.  The Act defines “bona fide discount points” as those knowingly paid by the borrower for the express purpose of reducing the interest rate on the home loan and which in fact do result in reduction of the interest rate, provided the undiscounted interest rate on the loan does not exceed by more than one percentage point FNMA or FHLMC 90 day standard mandatory delivery commitment.  If discount points do not accomplish this, then the dollar amount of the discount points is added to points and fees.  (Published 4/04/03)
A: 
Discount points will need to conform to provisions of the Act (Section 7-6A-2(4)) in order for the fees not to be considered as points and fees in the definition of a covered home loan or within the “threshold” for high cost loan.  The Act defines “bona fide discount points” as those knowingly paid by the borrower for the express purpose of reducing the interest rate on the home loan and which in fact do result in reduction of the interest rate, provided the undiscounted interest rate on the loan does not exceed by more than one percentage point FNMA or FHLMC 90 day standard mandatory delivery commitment.  If discount points do not accomplish this, then the dollar amount of the discount points is added to points and fees.  (Published 9/27/02)
5.
Can you tell me of a web site that has historical data on the 90 day FNMA net yield?

A:
FNMA does not maintain this information on their website, and we are not aware of any other website where it may be available. You will have to build your own historical data for the purpose of examining bona fide discount points.   (Published 4/04/03)
A:
FNMA does not maintain this information on their website, and we are not aware of any other website where it may be available. You will have to build your own historical data.  (Published 2/24/03)

6.
I have been on Fannie Mae's web site and have spoken with Fannie Mae in search of the 90 day standard delivery commitment rate for variable rate loans.  I have been informed that that figure is not available.  It is not a figure that Fannie Mae posts on its web site.  They have been receiving several calls regarding this matter, and they have no answer.  What do I do? How can I compare my interest rate against a figure that is not available?

A:
You are correct. Since Fannie Mae’s mandatory delivery commitments are available for standard products and negotiated transactions only, 90-day standard commitments are not typically offered on variable rate instruments. In addition, Freddie Mac apparently does not offer 90-day standard delivery commitments on variable rate products. You will need to use the fixed or balloon product with a term closest to the variable loan rate you are making to the consumer.  A balloon note of 5 years would use a 5 year balloon (closest to 5) product rate.  (Published 4/04/03 and 2/24/03)

7.
Did I read correctly that the "Bona Fide Discount Points" paid to reduce the rate, cannot be paid to the originating mortgage broker?  It also says points paid by "the borrower,", why could this not be paid by the seller on behalf of the borrower?  What is correct?
A:
Bona fide discount points can be paid to originating mortgage broker only if they are passed on to the lender to reduce the rate.  If they are held by the broker and represent direct or indirect compensation to the broker then they would not be considered bona fide discount points.   (Published 4/04/03 and 2/24/03)

As reflected in previous answers in the Q&A, bona fide discount points must according to GAFLA be paid by the borrower.  Since seller’s points are now excluded, they could be excluded on that basis, however.  (Published 4/04/03)
As reflected in previous answers in the Q&A, bona fide discount points must according to GAFLA be paid by the borrower.  Therefore, if they are paid by the seller they would not qualify as a bona fide discount point.  (Published 2/24/03)

8.
On a refinance transaction where the borrower wants to pay bona fide discount points to reduce the interest rate; what is the opening rate that he is buying down from:  A- The legislated index rate at closing?  B- His current loan rate (old rate = 8%; new rate = 6%).  C- The rate closest to par?  In this case if the rate sheet show that the price closest to par is 100.125, can the broker retain the .125 YSP if it is within the 3+2 pts. as a covered loan.

On a refinance transaction where the borrower wants to pay bona fide discount points to reduce the interest rate; what is the opening rate that he is buying down from:  A- The legislated index rate 10 days before closing?  B-His current loan rate (old rate = 8%; new rate = 6%).  C- The rate closest to par?  In this case if the rate sheet show that the price closest to par is 100.125, can the broker retain the .125 YSP if it is within the 3+ 2 pts. as a covered loan.  (Published 2/24/03)

A:
At the day of closing the lender needs to look at the actual home loan rate the borrower will be subject to.  If that rate does not exceed by more than 1 percentage point, the required net yield for a 90-day standard mandatory delivery commitment, as provided in the Act, then a bona fide discount point may be applied.  (Published 4/04/03 and 2/24/03)

9.
We are a lender in Georgia with our own warehouse line of credit.  Many of our investors to whom we submit our home loans are not allowing discount points of any kind unless it is a bona fide discount point.  According to the Act on a home loan are discount points allowed to be charged to the borrower that are not considered bona fide discount points as long as the discount charged is included in the total point and fee calculation?


A:
Yes.
(Published 4/04/03 and 2/24/03)
10.
I have a basic question regarding discount points versus origination points.  If we are a true lender who originates and services our loans and we originate a loan where the borrower qualifies for a 10% interest rate.  Normally we charge a standard 4 origination points on every loan.  If we cannot charge the four points because of it triggering the high cost (at 5%) can we charge 2 or 3 origination points (whatever gets us under the 5% cutoff) and increase the rate accordingly (back end points) and still close the loan under high cost?  In other words since we are true lenders do we have to count the back end points as part of the "fees")?  Our loan officers (who are taxable employees) are paid commission on these back end points.

A:
If by “backend points” you mean only that the interest rate is increased, then these will only be part of the APR calculation, not the points and fees.  All of the points charged to the borrower in a dollar amount would be includable as part of points and fees unless they were bona fide discount points as defined in the law.  If the interest rate is increased, it will be accounted for in the APR review, an interest rate test and if both of those are under the cut offs, you will not be in high cost.  If either of these tests exceeds the cut offs, it will be a high cost loan. (Published 4/04/03 and 2/24/03)

11.
Further if we charge the customer a discount fee such that the ending rate is the same as the qualifying rate after we increase the start rate because of the back end points, do these discount points count towards the fees when calculating the 5%?  In other words if we charge 2 back end point so that the rate increases to 10.7% in this example and then discount the rate 2 points so that the ending rate is 10% again are these discount points true "bona-fide"?
A:
The key to excluding bona fide discount points is that your undiscounted interest rate must not exceed by more than one percentage point the required net yield for a 90-day standard mandatory delivery commitment.  If your initial loan exceeds that, which 10.7 would appear to do at today’s rates, you will not be able to utilize bona fide discount points.  You need to review the rate charged at closing against the thresholds, and the costs in dollars to the borrower against the 5% thresholds, as a percentage of total loan amount.  Also remember that structuring to avoid the Act is a violation of GAFLA.  (Published 4/04/03)

A:
The key to excluding bona fide discount points is that your undiscounted interest rate must not exceed by more than one percentage point the required net yield for a 90-day standard mandatory delivery commitment.  If your initial loan exceeds that, which 10.7 would appear to do at today’s rates, you will not be able to utilize bona fide discount points.  You need to review the rate charged at closing against the thresholds, and the costs in dollars to the borrower against the 3% or 5% thresholds, as a percentage of total loan amount.  Also remember that structuring to avoid the Act is a violation of GAFLA.  (Published 2/24/03)

12.
The FNMA website is confusing and we don't know how to read it.  Do we use the posted yields or the rates in the grid below the posted yields?

A:
You should use the A/A (Actual/Actual), 90-day posted yield. Once you click on your product selection (e.g. Conventional Fixed Rate 30-year A/A), you can view the RNY. The RNY figures are the "Posted yields" above the colorful table that details the Pass Through yields/prices.  (Published 4/04/03)
13.
On our payoff's, we take the unpaid principal balance, add the month's interest and subtract off the borrower's impounds to calculate the new loan amount.  We do this because escrow balance transfers are impossible to do on our system, Interact.  We then add in the escrows due on the new loan to the "discounted payoff" to get a new loan amount. Do you see a problem with this and is it okay when doing our analysis to use the principal balance on the old loan before escrows are deducted as the principal balance?
A:
We are not clear on whether your question has to do with pay off balances or computing points and fees on a new loan, which would appear from the example to be a refinance.  If your question only has to do with pay off balances then GAFLA is silent with regard to what fees, points, escrow amounts, etc. can be included in that pay off amount.  (Published 2/24/03)
14.
What documentation/proof would you suggest that a broker/lender should have in a loan file to demonstrate that a consumer knowingly paid a discount fee that actually reduced the interest rate in order to exclude 2 Bona Fide Discount Points, as defined by GAFLA, from the points and fees?

A:
A clear and detailed breakdown of what loan the consumer would qualify for and how that loan’s interest rate and fees would be changed by payment of points would be helpful.  Proof of prevailing market rate according to §7-6A-2(4) would also assist.  (Published 8/25/03)
15.
Prior to March 7, 2003, for each loan, our brokerage firm completed a GAFLA worksheet disclosing final loan terms, 3 GAFLA rate indices (Prime rate, 90 day mandatory delivery rate, and comparable term Treasury rate) and GAFLA points and fees.  We also completed a GAFLA APR Test worksheet consisting of a covered loan APR test and a high cost loan APR test.  Effective March 7, 2003, we dropped the prime rate, 90-day mandatory delivery rate, and the covered loan APR test.  We retained the final loan terms, the comparable term Treasury rate, points and fees, and the high cost loan APR test.  This action seemed appropriate upon studying the amended law. Was this appropriate?  Does this meet the requirements of the law?  Is it possible to reduce this paperwork further?
A:
Since after March 7 there are no covered loans in the GAFLA, there is no need to test for them.  If you are charging bona fide discount points, you need to consult the proper indices to see that you have a qualifying loan.  The attorney fee/choice of attorney provision remains.  Clearly if you are testing to prevent high cost loans, that is wise, and should you make one, you are aware I'm sure of the many restrictions.  There are also the prohibitions on all home loans.  We cannot give you legal advice on how to conduct your business.  We will answer any specific questions about the law.  The law does not specify minimum paperwork, that is a business decision on the part of the lender.  (Published 8/25/03)
CONSTRUCTION LOAN

1.
Can an APR be higher on a short term construction loan, and fall into a high cost loan?

A:
The definition of home loans does not include bridge financing loans.  Provided the construction loan meets the definition of bridge financing in §7-6A-2(8)(B), this type of loan will not be subject to the provisions of the Act.  (Published 4/04/03)


A:
The definition of home loans does not include bridge financing loans.  Provided the construction loan meets the definition of bridge financing in §7-6A-2(9), this type of loan will not be subject to the provisions of the Act.   (Published 9/27/02)

2.
GAFLA states that loans for the construction of a principal dwelling are exempt.  If we keep the construction loan in house and "refinance" it into a permanent loan, is the initial construction loan not excluded?  Or are only construction loans with a take out commitment excluded?  The APR's on construction loans are estimates and having a short term will increase them.  (Published4/04/03)

GAFLA states that loans for the construction of a principal dwelling are exempt.  Under the second tab of the tool kit construction/perm loans are included in GAFLA (page 2-3) then on page 2-4 it states that short term loans for the initial construction of a borrowers' dwelling are exempt.  Which one is it?  If we keep the construction loan in house and "refinance" it into a permanent loan, is the initial construction loan not excluded?  Or are only construction loans with a take out commitment excluded?  The APR's on construction loans are estimates and having a short term will increase them.  (Published 9/27/02)

A:
If a lender makes a construction permanent loan with one set of fees, which loan is virtually inseparable into two parts then the whole loan will be a home loan.  If, however, the construction phase is clearly separable from the permanent phase it should be excluded under the initial construction exemption.  Care must be taken, however, not to put fees from the permanent loan into the construction phase of the loan.  (Published 4/04/03 and 9/27/02)
3.
We offer a one-time close construction loan in Georgia.  During the construction phase the borrower pays only the interest on the money drawn at a rate of prime plus one.  At the end of the construction the note is modified to reflect the final terms.  The final interest rate is locked just before the modification but most of the lending fees are paid in the construction closing.  Does the loan constitute a bridge loan and therefore exempt from the new law and when would APR and points and fees tests take place?

A:
The bridge loan in §7-6A-2(8)(C) is not specifically a construction loan, though it could be.  As you described this product it appears to qualify as an initial construction loan that would be exempt in (B).  If, however, you are including fees in it that should be included in the permanent loan it could lose its exemption because it could be viewed as structuring the transaction to evade the purposes of the Act.  In other words, if the permanent loan has points and fees attached to it they should be calculated as part of the permanent loan regardless of when you charged them.  (Published 4/04/03)

A:
As you described this product it appears to qualify as an initial construction loan that would be exempt.  If, however, you are including fees in it that should be included in the permanent loan it could lose its exemption because it could be viewed as structuring the transaction to evade the purposes of the Act.  In other words, if the permanent loan has points and fees attached to it they should be calculated as part of the permanent loan regardless of when you charged them.  (Published 9/27/02)

4.
Our bank makes 6 month construction loans to borrowers who are buying real estate and a mobile home.  During the construction period, the land is cleared and the mobile home is set-up.  Once this happens, then the borrower will obtain permanent financing through our bank or another.  Are these loans considered to be exempt from the GAFLA since construction loans are not home loans?

Our bank provides closed-end, mobile home stage funding for owner-occupied residences arranged by a third-party mortgage company.  The first draw normally is for the land purchase and associated closing costs.  The second draw pays off the various dealer’s floor plan financing for the mobile home and subsequent draws are used for relocation and set-up expenses confirmed by inspections from the outside appraiser.  This loan type is signed by the retail borrower(s) and the third-party mortgage company pays off our bank with the permanent, long-term mortgage within 120 days from our stage funding or construction-type loan closing.  Would this consumer real estate loan be classified as “initial construction of home on borrower’s land” and therefore excluded from GAFLA?

Will the following loan be considered a construction loan under GAFLA?  The customer purchases land and a double wide mobile home plus all the set up costs to include well, septic, grading, decks, etc.  We do them on a 90 day draw note, that is taken out by a mortgage company (we do not do the permanent mortgage).  We tag these as construction loans.

A:
If the initial “setup” loan is structured as a separate loan, has no fees or costs that would be properly in the permanent loan, is short term like a traditional construction loan would be, we believe it could be exempt as initial construction, on a par with the traditional home construction loan.  As always, structuring to avoid the Act is prohibited.  (Published 4/04/03 and 9/27/02)
5.
If I close a loan that is specifically for the construction of a home that is intended as a principal residence is that covered under the Georgia Fair Lending Act?

A:
So long as the loan is made to the borrower for whom the dwelling is to be their primary residence and it is either a bridge financing or initial construction, it will be exempted from the home loan definition.  The construction loan is not covered by the Act, but if a new loan is made for permanent financing of the home, it would fall within the Act.  (Published 4/04/03 and 9/27/02) 

6.
Does the following type loan fall into the Act: a 2nd mortgage that is tagged as a construction loan for renovations/improvements to the customer's principle dwelling and is set up for six months with interest only payments at which time we will refinance into a conventional loan that is amortized.

A:
Yes.  This second mortgage would not be exempt from the Act because it is not initial construction of a principal dwelling nor is it a bridge loan.  Home improvement loans are not exempt.  (Published 4/04/03)
A:
Yes.  This second mortgage would not be exempt from the Act because it is not initial construction of a principal dwelling.  (Published 2/24/03)
A:
No.  This second mortgage would not be exempt from the Act because it is not initial construction of a principal dwelling.  (Published 9/27/02)
7.
Same question as above but we have a commitment from another lender to take out this loan at completion.

A:
The commitment from another lender does not affect our answer.  (Published 4/04/03 and 9/27/02)

8.
I have a question about GAFLA as it relates to Bridge loans.  We often use a temporary bridge loan to pull cash-out of a borrower's existing principal residence so that the buyer may buy a new principal residence.  The new principal residence is not always new construction, but often is.  This Bridge loan offers the borrower an extremely low interest only, interest rate - currently in the low 5% range.  We originate the bridge loan contingent on the purchase loan for the borrower's new residence.  The Bridge loan takes out any liens on the buyer’s soon to be former residence, pays its own - greatly reduced - closing costs, frees up pent up equity (80%LTV max), and has no payments due for 6 months.  The Bridge loan is contingent on the purchase loan of the borrower's new primary residence closing or it cannot fund.  All proceeds from the Bridge are then applied to the down payment, closing costs and/or pre-paid escrows of the borrower.  Since the borrower can't have two primary residences and since this loan is only funding on a former primary residence is it exempt?

A:
This loan is a bridge loan according to the first part of  §7-6A-2(8)(C).  (Published 4/04/03)

A:
Refer to the previous Q&A on Construction Loans.  Although the term bridge loan is used in the language of GAFLA this exemption applies strictly to initial construction lending and a loan of the type outlined in your example would not meet the exemption.  (Published 2/24/03)
9.
My bank would like to make a short term (90 day) 1st mortgage loan to acquire property, which will be the customer's primary residence.  After closing the customer will spend his personal funds to make some minor repairs and then take out a long term mortgage to pay me off.  Is this short term loan excluded from GAFLA?

A:
If this first loan is made with the security of the primary dwelling, pending the customer finding permanent financing of same, it will not qualify as a bridge loan under §7-6A-2(8)(c).  (Published 4/04/03)

A:
The determination of whether or not this loan is covered under the Georgia Fair Lending Act will depend on whether or not this property is or is to be the primary residence of the customer at the time the loan is made.  If the customer was using this residence as his primary residence, it would be covered under the Georgia Fair Lending Act as the Act makes no differentiation regarding the duration of the term of the loan.  (Published 2/24/03)
10.
Bridge financing where the customer is building a new residence is clearly exempted from the Act.  However, the majority of 'bridge' financing occurs when a customer is already in a residence and is wanting to purchase another, already-existing house to move into.  We routinely use both houses as collateral to secure the loan for the purchase of the newer house, and release the lien on the older property when it is sold and after the customer has moved into their new home.  Will these types of transactions be covered or be exempted?

A:
This transaction is exempt under §7-6A-2(8)(C).  (Published 4/04/03)

A:
Whenever the home is collateral, the loan will generally be within the Act.  The exception for bridge financing is for construction only.  Your example has not been exempted from the Act.  (Published 9/27/02)
11.
Can you please clarify for me when GAFLA would apply to a construction loan? The law specifically exempts "a loan that provides bridge financing for the initial construction of a borrower's dwelling on land owned by the borrower".  During my training sessions with our lenders, I have had many questions come up about this. When exactly is land considered to be "owned" by the borrower?  Also, what is considered "bridge financing"? 

Here are two examples:

(1) If the borrower is applying for a new construction loan to build a home in a subdivision - the borrower has no ownership in the lot and the first draw on the construction loan will pay for the lot - does GAFLA apply?

(2) If the borrower is coming to us for a construction loan on land that he or she has purchased already - but has a loan at another bank financing this purchase - if the first draw on the construction loan we make pays off that loan for the land at the other bank - would GAFLA apply?

A:
We believe that in each of the two examples that you provide, provided that the construction loan is structured in such a way that either by virtue of the first draw on the construction loan or by virtue of the previous loan made to finance purchase of the land, the borrower would have ownership of the property and we believe in both examples that these would qualify as construction loans and therefore would be exempt under provisions of the Act.  (Published 2/24/03)

12.
Construction Loan Question:  Pursuant to Section 7-6A-2 (9) of the Act, a "home loan" is defined to exclude "a loan that provides bridge financing for the initial construction of a borrower's dwelling on land owned by the borrower...." However, your GAFLA Q&A on page 9 states that "so long as the loan is made to the borrower for whom the dwelling is to be their primary residence and it is 'bridge financing for initial construction, it will be exempt from the definition of a home loan."  Is prior ownership of the land a prerequisite? Must the land be owned outright or can there be a loan against it?  Can the "bridge loan" cover the land and the initial construction and still be exempt from the "home loan" definition?

We are seeking clarification of what seems to be an unclear area on this law.  Our question concerns what qualifies as a covered loan or not.  In the most recent set of GA Fair Lending Act Q & A we inferred from question 3 on the 4th page that a construction loan is exempt on manufactured homes and stick built homes whether they own the land previously or not.  Everything we read, including the laws and the Q & A tell us that they are exempt but there seems to be some confusion in the industry.

Our question is, are stick built and manufactured home construction/bridge loans exempt from the provisions of this law?

A:
The provisions of the GAFLA applies to both stick built and manufactured home construction.  There would need to be provisions in the terms of the loan so that the property is owned by the borrower, either by virtue of the first draw on the construction loan or by prior ownership of the property by the borrower or mortgaged to this lender by the borrower in order to qualify as a construction loan under the provisions of the Act.  (Published 2/24/03)

13.
My customer has selected a new home to purchase.  We are refinancing his current home, so he can use the equity for down payment and closing costs for the new principal residence (long term financing through our broker), until he can sell the first home on the market.  Which is considered his principal residence and covered under GAFLA, as the act clearly states there is only one principal residence? 

A:
The borrower’s principal or primary dwelling would be the residence which he is dwelling in which serves as his principal residence   In the example that you use if he is refinancing his current home and still is living in that home at the time of the refinance that would be his principal dwelling.  (Published 2/24/03)

14.
If I originate a loan for a borrower and complete the West Virginia Division of Banking Tangible Net Benefit and get the borrower to sign an affidavit stating that he/she received a tangible net benefit from the loan, am I protected from suit under the Georgia Fair Lending Act?


A:
Although the West Virginia form may be a way for a lender to determine with the borrower whether a tangible net benefit has been obtained, it will not necessarily be protection from a lawsuit under the Georgia Fair Lending Act.  Lawsuits may be filed for many reasons.  Remember too, that the West Virginia law is different from Georgia law and all factors that you might have to take into consideration under Georgia law may not be included within that form.  But, it is an expression of a good faith effort to comply.  (Published 9/27/02)
15.
This bank makes covered home loans based upon a long-term amortization, but the note matures and balloons at the end of three years. The loan is refinanced at maturity for an additional three-year period (new loan, not modification of old loan). Does this type renewal/refinance come under the Anti-Flipping Rules portion of the GAFLA since it is within the five-year period from the date of origination and must we be prepared to document "reasonable, tangible net benefit" to the customer? If yes, what would be the benefit to the customer in a rising interest rate environment?


A:
These balloon notes, which in fact do end at the end of the balloon period, are subject to testing under the covered home loan provisions.  If the new loan meets either trigger, it will be a covered home loan and the flipping provisions will apply.  The rising interest rate environment aspect of your question should be addressed by the triggers, which fluctuate with rising interest rates.  If your new loan is a competitive loan that falls within current rates, it may escape the covered loan triggers and the test will not be applicable.  If it does fall within the trigger, the test will apply.  Whether or not a benefit accrues to the borrower in this transaction must be determined on a case by case basis according to the borrower’s circumstances and the rates and terms of the old and new notes as documented in the files of the bank.  (Published 9/27/02)
16.
On covered home loans do we have to check all three rates (APR of greater than 4% above Prime, 2% above required net yield for Fannie/Freddie standard mandatory delivery commitment, measured 10 days prior to loan consummation or total points and fees, excluding not more than two "bona fide discount points," and exceed 3% of "total loan amount") or can we just always check one rate (like: 4% above Prime)?


A:
Without checking and testing your loan’s APR against the three rates, you will not be fully testing for covered loan status and will not know whether you have to provide a tangible net benefit and avoid any instances of the unfair act or practice of flipping a home loan.  Also, you may be able to charge a higher rate and still come under the threshold if you check all interest rate tests.  (Published 9/27/02)

17.
I have been trying to get a few answers to questions concerning HB 1361.  Details are listed below but what I basically want to know is - under Georgia law do the terms "Covered loans and High Cost loans" apply to open-end loans?

A:
Yes.  (Published 9/27/02)
18.
Some descriptions in the Bill sound like these loans are covered but at the end of the bill it states that a lender cannot structure a loan in a manner to avoid complying with the law; for example structure the loan as an open end loan. This leads me to believe that these two terms only apply to closed end loans.  

A:
No.  The Act indicates that open-end loans are also subject to the provisions of the Act.  See (7-6A-2(9) of the Act.  (Published 9/27/02)
COUNSELING

1.
I have been trying to find out about the Credit Counseling for Prospective Borrowers.  Is this required of a debtor applying for a High Cost Loan.  As I am from a small rural town, there are not any local services to comply with this requirement.  Are there plans to make this requirement attainable through the internet or a brochure and statement that could be made available to lenders to meet this requirement and be in compliance.

A:
If you have a High Cost Loan, then counseling by a certified housing counselor is required.  The Georgia Housing Authority has a list of approved counselors for GAFLA on their website at http://www.dca.state.ga.us/housing/gfla.html, or you may contact the agency at (404) 679-0624.  If there are no counselors in your area, you will be referred to a certified housing counselor for a telephone counseling session.  If you are a first-time homebuyer, HUD provides counseling on this subject.  They may be reached at (800) 569-4287 or (404) 331-4576.  HUD also maintains a list of approved counselors on their website at http://www.hudhcc.org/agencies/georgia.txt.  (Published 4/04/03)


A:
These counselors will be available by telephone.  The numbers are:  HUD Housing Counselor at (800) 569-4287 or the HUD general number at (404) 331-4576 or Georgia Housing and Finance Authority at (404) 679-0624. The Georgia Housing and Finance Authority has a list of approved counselors for GAFLA on their website at http://www.dca.state.ga.us/housing/gfla.html. HUD also maintains a list of approved counselors on their website at:

http://www.hudhcc.org/agencies/georgia.txt.   (Published 9/27/02)

2.
Mandatory counseling. How do we accomplish this?

A:
The Georgia Housing and Finance Authority as well as the Department of Housing and Urban Development have established counseling for high cost home loan borrowers.  See our previous answer.  (Published 4/04/03)


A:
The Georgia Housing and Finance Authority and the Department of Housing and Urban Development (HUD) have approved counselors, as noted in the answer above. The Georgia Housing and Finance Authority has also conducted training for approved counselors regarding high cost home loans. Further information will be provided to you as these resources continue to develop.  (Published 9/27/02)
3.
Section 7-6A-5(7) of the Act states that "A creditor shall not make a high-cost home loan without first receiving certification from a counselor with a third-party nonprofit organization approved by HUD or GHFA that the borrower has received counseling on the advisability of the loan transaction." 

The question is how is "borrower" defined?  Does "borrower" mean the primary applicant; or does "borrower" mean any and all applicants for the loan?  Those providing counseling for borrowers receiving a high cost home loan need to know who should attend the counseling session.

A:
Borrower is the person or persons obligated on the loan.  This includes a co-borrower or co-signer.  (Published 4/04/03 and 2/24/03)
4.
Where can we go to find a source of counselors we can refer the borrowers to?

A:
The creditors or borrowers may contact HUD Housing Counselor at (800) 569-4287 or the HUD general  number at (404) 331-4576 or Georgia Housing and Finance Authority at (404) 679-0624.  (Published 9/27/02)

COVERED HOME LOAN

1.
A 3 year balloon made in July 2 comes due on June 5, the resulting renewal is a  “home loan” not a “covered” or “high cost home loan”.  Do we have to worry about the APR on the July 2 note if the resulting renewal is a “home loan” as regards to a “reasonable tangible net benefit”?

NOTE:  The category of “covered loan” was eliminated from the Act, effective March 7, 2003.  It does apply to loans made between October 1, 2002 and March 7, 2003.  (Published 6/25/03)

A:
If the resulting loan renewal does not meet the definition of a covered or high cost home loan then you do not have to meet the reasonable tangible net benefit test for that renewal loan.  (Published 2/24/03)
2.
I am attempting to program my computer system to catch the requirements for these loans.  Please tell me what consequences are involved with making a “Covered Loan”?
A:
The consequences of making a covered home loan without a tangible net benefit are addressed in Section 7-6A-7, which outlines the various penalties and damage provisions of GAFLA.  Also note that the violation of the covered home loan provisions can result in a defense in the event of foreclosure or default.  (Published 2/24/03)

3.
With the "high cost loan", there are disclosures involved.  With "Covered Loans" I cannot distinguish what is required if this loan is made.  Is this type of loan only an issue in the event it is refinanced due to the prepayment penalty involved?  I don't know what happens if the loan hits the "Covered Loan" trigger or if it matters at all at origination.

A:
Making a covered loan at origination does not have any particular consequences unless you are refinancing a home loan that is less than 5 years old.  Then you must meet the tangible net benefit test.  If, however, you make a covered loan at origination and it is not a refinance there still are implications under the law if you should violate any part of GAFLA.  This is because a maker of a covered loan is subject to offset or delay if you have violated GAFLA in any way.  (Published 2/24/03)
4.
Under the category, HOME LOAN, you have this example:  Person buying a home with FHA financing; Rate cap under indexes is 6.96 %; The fee cap of 3% has been reached; Can the buyer or seller pay up to 2 additional points to reduce the buyers' rate?  Benefit to seller is that it makes his home easier to sell.  Under the same example, could the Mortgage. Broker, use 2 points of his YSP to reduce the buyer's rate?  Benefit is making it easier for borrower to qualify. 

A:
Your issue here appears to be whether the buyer or seller can pay the bona fide discount points.  The law says that a bona fide discount point must be paid by the borrower, although it would seem to be beneficial to the consumer if the seller pays those bona fide discount points.  The law does not currently allow that

The GAFLA does not allow for bona fide discounts points to be paid by the broker.  Therefore, if the broker attempts to use two points of his yield spread premium to reduce the rate, it will not be classified as bona fide discount point. (Published 2/24/03)

5.
The new law indicates that if we are making a covered loan and the transaction is less than 5 years from the date of the borrowers last loan date that one of the tests is that we must document whether or not the loan we are paying off was an "Affordable Housing" loan.

Could you please share with us the procedure that the DBF will use when doing an audit to determine the lender's compliance with this aspect of the law?  It is my understanding that if a borrower applied for and closed on a loan with a lender that participated in the "GRFA" program that is available to qualified borrowers in the state of Georgia that neither the note or security instrument will indicate that it was a "GRFA" loan.  The lender shown on the note and security instrument will be the lender that participated with "GRFA". (i.e., Bank of America etc.)

A:
You are correct that the Act indicates that home loan refinances shall be presumed to be flipping where a covered home refinances a loan that is a special subsidized or guaranteed mortgage loan.  In terms of the Department’s examination procedures for determining such loans, we have included certain questions in the Officer’s Questionnaire to inquire of management regarding these loans.  We have included certain procedures in our examination procedures in terms of the loan review to determine if such loans exist.  The creditor, however, should not depend upon the examination review performed by the Department in making its own determination of whether or not loans of this type have been refinanced.  Creditors need to establish procedures to determine if such loans exist.  (Published 2/24/03)
6.
Does it make a difference if the loan being refinanced was a covered loan and the new loan is NOT a covered loan?  

A:
If the new loan is not a covered loan then it would not have to meet the anti-flipping provisions and you would not be required to demonstrate a tangible net benefit.  (Published 9/27/02)

7.
Fannie Mae has a popular five-year balloon loan with the option to renew.  Will this fall into the flipping category?


A:
If this five year balloon note is refinanced five years after the date it was consummated it will not be included in the flipping analysis.  (Published 9/27/02)
8.
For existing mortgage loans, which are refinanced after October 1, 2002:  should a new deed to secure debt be executed which reflects GAFLA wording?  Primarily, should dragnet clauses be deleted?


A:
If you have a high cost loan the new disclosures must be included on any loans made after October 1.  With regard to dragnet clauses, please see our answer with regard to open-ended deeds and dragnet clauses under the category “Cross Collateralization.”  You have some flexibility here.  (Published 9/27/02)
9.
After reading the Georgia Fair Lending Act, I am under the impression that a home loan cannot be a covered loan unless it is also a high cost home loan based on 7-6A-2(6)(C). If this is correct, all disclosures and requirements for high cost home loans would be the same for covered loans? Am I correct?
A:
No.  This is not correct.  All high cost loans are covered loans but not all covered loans are high cost loans.  (Published 9/27/02)

10.
One issue that has come up relates to our home equity line product.  We waive/pay closing costs when these lines are opened provided that the borrower makes a minimum draw amount and maintains the minimum balance for one year.  If the customer does not maintain the minimum balance, we then charge the closing costs back to the borrower as an advance on his line.  Depending on the size of the line and the amount of closing costs, the lines of credit might be "covered home loans" if the customer was paying the closing costs but are not "covered" if the Bank pays the closing costs.  Can a loan not be "covered" at time of closing but become "covered" if we end up charging the closing costs back to the customer sometime during the first year the line is opened for violating their agreement?  Or, is the measuring point for whether a loan is "covered" the closing date of the loan and therefore if not "covered" at closing, it's never "covered"?
 ADVANCE \u 5
 ADVANCE \u 5A:
On this type of product, since the creditor has no way of knowing whether the consumer will maintain the minimum balance or draw down the line, they should include the closing costs at the time of closing.  If that puts the loan into a covered loan category then they must pass the tangible net benefit analysis.  If, however, the consumer decides to draw the money down at closing and you waive the closing cost, then you may not be in a higher fee situation that could trigger a covered loan.  (Published 9/27/02)

11.
Would residential property that is taken as additional collateral (mostly in a 2nd or 3rd lien position) for commercial loans fall under the categories of HOME LOANS or COVERED LOANS?  We consider this situation to be for commercial use and exempt from the ACT.  Please advise.


A:
If the loan is primarily for a business purpose and that is documented it will be exempt from the Act.  (Published 9/27/02)

12.
This bank makes covered home loans based upon a long term amortization, but the note matures and balloons at the end of three years. The loan is renewed (refinanced?) at maturity for an additional three-year period (new loan, not modification of old loan). Does this type renewal/refinance come under the Anti-Flipping Rules portion of the GAFLA since it is within the five-year period from the date of origination and must we be prepared to document "reasonable, tangible net benefit" to the customer? If yes, what would be the benefit to the customer in a rising interest rate environment?

A:
These balloon notes which in fact do end at the end of the balloon period are subject to testing under the covered loan provisions.  If the refinanced loan meets either trigger, it will be a covered loan and the flipping provisions will apply.  The rising interest rate environment aspect of your question should be covered by the triggers which fluctuate with rising interest rates.  If your refinanced loan is a competitive loan that falls within current rates, it very likely will escape the covered loan triggers and the test will not be applicable.  (Published 9/27/02)

13.
Two or three examples published on your website of different home loan scenarios would be very helpful (and much more meaningful) than just hearing the terms explained in seminars.

A: 
Examples:



1.
A second mortgage of $50,000 has $3,000 in points and fees (no discount points) and its APR is 12 percent.  Treasuries of a comparable term are at five (5%) percent.  This is a high cost loan because of the points and fees - they exceed five (5%) percent of loan amount.


2.
The same loan; but it’s a first mortgage and the points and fees are $3,000 including two (2) bona fide discount points.  The interest rate is okay - could go to 13 percent.  The fees exceed five (5%) percent of the loan amount, but need to subtract two (2) points.  A point is one (1%) percent of the loan amount.  One (1%) percent of loan amount equals $500/point; equals $1,000 total.  The fees are thus $2,000 and the loan is not High Cost. 

3. Would the loan in number 1 or number 2 be a “covered” loan? The index at noon, 10 days before closing, is equal to:  prime = 5; FNMA = 6; FMAC = 6.  At closing we know the APR was 12 percent for both number 1 and number 2.  The threshold for a first lien would be four (4) over prime or nine (9%) percent, or two (2) over FNMA or FMAC or eight (8%) percent - it is the higher one, which is nine (9%) percent.  If first mortgage loan exceeds nine (9%) percent it is Covered.  Number 2 does exceed nine (9%) percent so it would be Covered.  Number 1, a second mortgage, would have a different rate threshold:  Five and a half (5½%) percent over prime (10½%) or three (3) points over FNMA or FMAC, nine (9%) percent.  It would also qualify under that test.  There would be no need to calculate points and fees if it exceeds the APR tests.  (Published 9/27/02)

14.
Covered Home Loan.  The 10-day look-back period seems unworkable.  The point to check the rate versus an index needs to be at "lock-in" or at the point where the lender obligates itself to make the loan.  The "10-day before closing" appears to be an arbitrary date that doesn't really match a significant date/point in the process according to the way mortgage lending is done in GA.  If a lender locks a loan at 60-days prior to closing and does not intend to make a covered home loan, but rates move before closing so that the loan is now a covered loan prior to, or at, closing, the lender will be in an awkward position with that customer.  Certainly, a clause could be added to the lender's form application that states if such occurs, then the lender may opt to not fund the loan, but that is not something both lenders and customers want to deal with.  Can the Dept construe this language more broadly than the 10-day date to include something like "or as of the date the borrower and the lender contractually agree or lock-in the terms of the loan"?

A: 
The law is quite clear that the time for setting the rate is noon, 10 business days prior to consummation or closing.  A previous question and answer under “Lock-In Commitment” addresses the risk involved.  (Published 9/27/02)
15.
Will the GAFLA impact 30 to 45 day lock in commitments?  How can a broker or lender give a borrower a lock in commitment at the time of application if the trigger is established 10 days prior to closing?

A: 
The lender will still have the ability to grant lock-in commitments but obviously there will be a risk in granting lock-in commitments on the loans that have higher interest rates that may be approaching the threshold for a covered or high cost loan.  So from that perspective, it is probably going to impact the ability to grant those types of lock-ins.  The risk to the lender of granting such lock-in commitments is going to depend on the interest rate environment, the amount of fluctuation of interest rates and whether the interest rates are rising.  (Published 9/27/02)
16.
If you have a customer that has a "covered home loan" dated October 15, 2002 and the interest rate is 8.75% at that time and then they come in on December 15, 2002 and want to renew that loan to get new money for Christmas and the rates have gone up, if we renew this note and increase the rate due to rates going up is this going to be considered flipping and is it considered to be a reasonable tangible net benefit to the customer?


A:
If the new loan as of 10 days prior to December 15, meets the covered home loan threshold then you will need to look at all the circumstances of the old and new loan to see whether that customer received a tangible net benefit.  Whether receiving a small amount of cash is a benefit to the customer will depend on the terms of the old and new loan and the costs involved.  If rates have gone up, you may not reach the new threshold for a covered loan and thus may not have to pass the tangible net benefit test.  (Published 9/27/02)

17.
I’m looking for help inquiring about Georgia Fair Lending Act.  What about the two types of covered home loans?


A:
Whether or not a loan is a covered loan depends on whether it meets two tests.  One is an APR test and one is a point and fees test.  If the loan meets either test, it will be a covered home loan.  The same goes for a high cost home loan.  It has two tests, an APR test and a points and fees test.  If it meets either one, it will be considered a high cost home loan.  A copy of the Georgia Fair Lending Act is available on our website and we suggest you review the conditions for meeting both covered home loans and high cost home loans.  (Published 9/27/02)

18.
It appears that any issues pertaining to balloon loans are specific to high-cost lending.  Is this correct?


A:
Not entirely. When a loan is amortized over a longer period but is actually due in a shorter period, such as a loan amortized over 30 years, but due in three, that loan is usually called a balloon loan.  It is actually due in three years.  Any refinance or modification or renewal done at the time the loan is due that represents a new loan transaction will be considered a refinance of that loan.  Thus, the covered home loan test must be examined at the time of the refinance.  Covered home loans are not necessarily high cost home loans.  Care must be taken that a creditor does not structure loans with an intent to evade any part of the Act, because this is unlawful under Section 7-6A-6(d).  If you make a high cost home loan, no balloon is allowed.  (Published 9/27/02)

19.
I am under the assumption that covered home loans would include Purchase money home loans and an open-end line of credit secured by the consumer's principal residence. Is this a correct assumption? 

A: 
Yes.  (Published 9/27/02)  

20.
Is the definition of covered and/or high cost home loan partially based on the interest rate? 


A:
Yes, the definitions for covered and high cost home loans are based in part on the APR, which includes the interest rate.  (Published 9/27/02)
21.
I am confused as to what are the specific restrictions on covered loans? According to the statute, is it illegal to refinance a covered loan within 5 years or is it simply that you have to prove reasonable net tangible benefit and adhere to certain rules on that loan?
A:
It is not illegal to refinance a home loan or a covered loan or a high cost loan per se.  The point of the Act is that if you do refinance a home loan into either a covered loan or high cost loan within five years, then you have to show that the customer got a net tangible benefit from the refinance.  You would first examine the refinanced loan to see if it met any of the triggers of covered or high cost home loan.  Then you would need to show that a tangible net benefit was obtained.  Some below market loans, such as Habitat for Humanity loans, e.g., if they are refinanced within five years, are automatically a violation.  (Published 9/27/02)

22.
If you refinance into a covered loan can you still charge a loan fee?


A:
All the points and fees as defined in the Act will go into determining that it is or is not a covered loan.  However, note that points and fees may be part of the determination as to whether the person received a tangible net benefit from that loan.  If points and fees were excessively high, e.g., it could be more difficult to show that a consumer got a benefit from the refinance.  (Published 9/27/02)
CROSS COLLATERALIZATION

1.
On our simple interest notes, there is a box that says "collateral securing other loans with you may also secure this loan".  On the universal note, which we use for real estate loans, this appears on the TRUTH IN LENDING DISCLOSURE.  We do not mark this box because we do not cross collateralize.  If that customer also has a "home loan" and let's say we make a loan secured by their automobile, does that auto loan also become a "home" loan just because that clause is on our form, even if we don't use the clause?

A:
See the new exception in §7-6A-2(8)(E).  In order for the loan you describe to be considered a home loan there needs to be a clear security interest in the home as collateral.  Simply having a universal note that has a box stating that “the collateral secured on other loans may also secure this loan,” and that box is not checked would not constitute making an automobile loan a home loan if there was not a valid security interest in the real property on that loan.  (Published 4/04/03)


A:
In order for a loan to be considered a home loan there needs to be a clear security interest on the face of the note in the collateral description.  Simply having a universal note that has a box stating that “the collateral secured on other loans may also secure this loan,” and that box is not checked would not constitute making an automobile loan a home loan if there was not a valid security interest in the real property on that loan.  (Published 9/27/02)

2.
The security deed that we have been using contains a paragraph which states that it secures "present indebtedness and also future indebtedness and other obligations." Because of this clause, any future loans made by this consumer would be considered home loans under GAFLA.  Is there anything we can do to exclude any new loans from an outstanding deed like this?

A:
See the exception in §7-6A-2(8)(E).  Having an open-ended security deed of this nature does not in and of itself cause all loans to be considered home loans if there is not a specific security interest in the home on the subsequent loan.  (Published 4/04/03)


A:
Refer to the other questions in the Q&A document concerning cross collateralization.  Having a open-ended security deed of this nature does not in and of itself cause all loans to be considered home loans if there is not a specific security interest in the collateral on the face of the note.  (Published 9/27/02)

3.
My bank does a lot of cross collateralization with residences.  When some of the smaller balloon notes come up for renewal, would it be considered evading the Act if the loan officer took the residence off of the note and kept the same rate?

A:
If the bank chooses to drop the security of the home on a note, it will no longer be a home loan.  This does not appear to be a problem.  (Published 4/04/03 and 9/27/02)

4.
The Act clearly states that credit insurance or other products may not be financed. Credit unions make what they call tax saver loans whereas, when an automobile is financed and in order for the member to be able to tax deduct interest, the credit union will in addition to its first lien holder position on the auto, take a mortgage on the borrower's dwelling and comply with RESPA.  The credit union does not make a loan on the home, it only records a security interest subordinate to the first mortgage.  The Act states, "No creditor shall make a home loan that finances directly or indirectly, (A) any credit life...." My conclusion is that since the loan is on a vehicle and not the dwelling, financing credit insurance and/or other products such as extended warranties, is permitted. Please advise.

A:
If the credit union takes the borrower’s personal property as its primary collateral and if the home is taken only for a tax advantage, the loan is exempt under §7-6A-2(8)(D).  However, the value of the primary collateral must realistically secure the loan.  As such, the limitations on financing credit related insurance would not apply.  The last point regarding extended warranties, has been addressed in previous Q&A questions, and its been the Department of Insurance’s interpretation that extended warranties do not constitute credit related insurance.  (Published 4/04/03)

A:
If the credit union has the house listed on the face of the note as collateral on the loan and has a security deed that would permit the credit union to take possession of the primary residence in default, then a loan of this type would be subject to the provisions of GAFLA.  As such, the limitations on financing credit related insurance would apply.  The last point regarding extended warranties, has been addressed in previous Q&A questions, and its been the Department of Insurance’s interpretation that extended warranties do not constitute credit related insurance.  (Published 2/24/03)

5.
It is our bank's practice to cross collateralize all our loans.  We use the "Universal Note" with TIL for our real estate home loans.  If we were to make a home loan after 3-06-03 and then an auto purchase later with the cross collateralization boxes marked - would we be within the GAFLA guidelines?  Does the home real estate have to be listed on the loan documents specifically or does this matter?

A:
The amended Act provides that if the loan documents for the new loan include a security instrument on the home, it will be a home loan.  If no security instruments exist, it will be excluded.  (Published 4/04/03)

It is our bank's practice to cross collateralize all our loans.  We use the "Universal Note" with TIL for our real estate home loans.  If we were to make a home loan after 10-1-02 and then an auto purchase later with the cross collateralization boxes marked - would we be within the GAFLA guidelines?  Does the home real estate have to be listed on the loan documents specifically or does this matter?

A:
The Department has stated that if you specifically refer to the home on the face of the note it will likely be included in GAFLA.  If you simply check a box and do not state the home as security it should not come within the coverage of GAFLA.  (Published 2/24/03)
6.
If a loan is extended to provide financial and/or technical assistance for the purpose of establishing a new business or expanding an existing business and it is secured by real estate, does that deem the loan a residential mortgage as defined by the GAFLA (Home or High-Cost) and subject to the provisions of the Act?  Note:  In some cases the real estate may be the principal dwelling of the borrower.

A:
GAFLA excludes loans made for business purposes.  If this loan is primarily for business purposes then regardless of the fact that it takes the real estate as a dwelling it would be excludable.  (Published 4/04/03 and 2/24/03)
7.
If a customer has a closed-end home loan or an open-end home equity line of credit at a bank and the collateral is their principal residence; then they decide to purchase an automobile (with a new loan or using an advance under their line of credit) through the same bank and under security it is indicated that the collateral securing other loans with the bank will secure the auto loan also, will the Georgia Fair Lending Act parameters for covered home loan or high-cost home loan interest rate and points/fees apply to this loan as well?

This question has come up several times in the last few months and at seminars that several of our bank clients have attended they are told that if the notes used for an auto loan that include the option "collateral securing other loans with us will secure this loan" or if the note and security deed contain language such as "the security being given for this loan may also secure other debts or future advances"; this will mean that loans for automobiles or other personal property items will be subject to the Georgia Fair Lending Act.  We need some clarification on this issue urgently.

A:
Refer to previous questions and answers dealing with the issue of cross collateralization. The home as collateral will have to be listed on the face of the note in order to be considered to be cross-collateralized for purposes of the Georgia Fair Lending Act.  (Published 2/24/03)

8.
A case study presented at a recent seminar indicated that if a bank holds a first lien on a borrower's principal residence and the security deed contains an open-end clause, any subsequent consumer-purpose (i.e. auto purchase) loan to that borrower for which the note does not contain exculpatory language closing the open security deed would be considered a "home loan" under GAFLA.  Is this correct?  If so, what is the "exculpatory language" that needs to appear in the note?

A:
If a creditor holds a security interest in a borrower’s home and subsequently makes a consumer loan to that borrower, and that initial home loan deed has a dragnet clause, the consumer note will not be considered a “home loan” on that basis alone.  If no security instrument is taken for the home on that consumer note, it does not meet the definition of home loan.  



If the consumer loan specifically lists the home as security, regardless of any “exculpatory” language or lack of additional security deeds taken (this assumes the lender already has a deed with a dragnet clause), the lender takes a serious risk that this loan will be considered a home loan under the Act.

Clearly, if a consumer loan (car loan, e.g.) takes a home as additional security, together with a deed to secure debt as part of that consumer loan, it will be a home loan.  Consumers who wish to utilize IRS rules to exclude interest on a consumer loan because it is secured by a home, should review those rules carefully to determine what is necessary for such exclusion.  (Published 9/27/02)

DEFAULT INTEREST RATE

1.
The Q & A on default rates was not clear; please confirm:  It is my reading of the question that if the loan is a fixed rate loan, and has a "default rate," as long as the default rate is imposed in good faith (and in fact may never be imposed, assuming borrower does not default), then is the maximum rate that may be imposed the same as the fixed rate (i.e. the default rate is not considered)?


A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)


A:
Yes.  (Published 2/24/03)

2.
"Under the definition of “annual percentage rate” in Section 7-6A-2(3)(C), it is stated that, “For all other home loans with rates that may later increase, the rate shall be determined based on the maximum interest rate permitted during the term of the loan.”  Under some home loan products, lenders may impose a default rate of interest, which is higher than the note rate.  The default rate may apply if the borrower defaults, hence resulting in a later increase in the interest rate.  Does this subsection of GAFLA mean that the default rate should be applied in determining the “annual percentage rate”?

 ADVANCE \u 5
A:
After March 7, 2003 use Reg Z for variable rates.  (Published 6/25/03)

 ADVANCE \u 5

A:
A default rate of interest should not make a fixed rate product into a variable product under GAFLA.    This assumes the default rate provision is implemented in good faith and is not used like a variable rate.  A default rate may not be charged on a high cost loan.  (Published 9/27/02)

 ADVANCE \u 5
EFFECTIVE DATE OF AMENDED ACT

1.
A consumer phoned to inquire about the effect of the new law on her existing loan, which is secured by a manufactured home on 3 acres of land.  The bank structured the loan as a 10-year loan, which balloons and is subject to renewal at the market rate by mutual consent every 3 years.  The 10-year loan closed before March 7, 2003.  Is a 3-year renewal occurring after March 7, 2003 subject to the new law?  The consumer is not looking for an answer at this time, because the renewal is not imminent; but I wanted to submit the issue in case it arises again.

A:
If on or after March 7, 2003, the loan reaches its renewal time (balloon), then if it is refinanced into a high cost home loan, it will be subject to the amended Act.  Also note that the three acres of land must be part of the security for the loan in order for this home loan to come within the Act.  (Published 4/04/03)


A consumer phoned to inquire about the effect of the new law on her existing loan, which is secured by a manufactured home on 3 acres of land.  The bank structured the loan as a 10-year loan, which balloons and is subject to renewal at the market rate by mutual consent every 3 years.  The 10-year loan closed before October 1, 2002.  Is a 3-year renewal occurring after October 1, 2002 subject to the new law?  The consumer is not looking for an answer at this time, because the renewal is not imminent; but I wanted to submit the issue in case it arises again.


A:
You have said that a loan that is subject to renewal is a balloon note and this is correct.  If after October 1, 2002 the loan reaches its renewal time (balloon), then if it is refinanced into a covered home loan or high cost home loan, it will be subject to the new law.  Also note that the three acres of land must be part of the security for the loan in order for this home loan to come within the Act.  (Published 9/27/02)

2.
How do you determine when a loan is subject to the change in GAFLA?

A:
If the closing occurs on or after March 7, 2003, it will be subject to the changes in GAFLA.  The amended Act is effective March 7, 2003.  (Published 4/04/03)

3.
Section 2 of the original Georgia Fair Lending Act stated that "the Act shall become effective October 1, 2002, and shall apply with respect to all home loans made or entered into after that date."  Section 2 of the Revised Act only states that "this Act shall become effective upon its approval by the Governor or upon its becoming law without such approval."  Does the Revised Act, signed by the Governor on March 7, 2003, apply to all home loans made or entered into after that date (March 7th) or is it retroactive and can apply to all home loans made or entered into after October 1, 2002?

A:
The amended Act signed by the Governor on March 7, 2003, applies to all home loans made or entered into on or after that date.  (Published 8/25/03)
FLIPPING – HIGH COST LOANS ONLY

1.
The law doesn't specifically say, but can one lender "flip" a loan originated by another lender? In other words, if the customer financed their house at Bank A, could Bank B refinance that house for them without incurring the "flipping" concern? It seems clear to me that Bank B refinancing a house it previously financed is intended in the "flipping" definition.  It isn't clear to me that our taking a loan from another lender is prohibited or restricted.

NOTE:  After March 7, 2003, a flipping analysis is necessary only if the subsequent resulting loan falls into the high cost category, and if the prior loan is less than five years old.  (Published 6/25/03)

A.
There is no limitation as far as who makes the refinanced loan.  Any creditor refinancing a high cost loan that is less than five years old into a high cost home loan is subject to §7-6A-4 or the “flipping” provisions.  (Published 4/04/03)


A:
There is no limitation as far as who makes the refinanced loan.  Any creditor refinancing a loan that is less than five years old is subject to §7-6A-4 or the “flipping” provisions.  (Published 9/27/02)

2.
Similarly, if this bank refinances a high cost home loan from another bank or financial institution, and that loan has not yet reached the five-year anniversary date, must we, as a new lender, be able to document (prove) "reasonable, tangible net benefit" to the customer to handle the refi?

A:
Yes, if the refinanced loan is high cost.  (Published 4/04/03)


A:
Yes, if the refinanced loan is either covered or high cost.  (Published 9/27/02)

3.
Does the flipping rule apply to all home loans?
A:
The flipping provisions apply to resulting high cost home loans.  They would not apply to home loans that do not meet the definition for high cost.  (Published 4/04/03)
Does the flipping rule apply to all home loans or only covered home loans?
A:
The flipping provisions apply to both covered home loans and high cost home loans.  They would not apply to home loans that do not meet the definitions for covered or high cost.  (Published 9/27/02)

4.
Would it be considered "flipping" if you refinance a "home loan" under 36 months and in refinancing the loan will remain a "home loan" and will not fall into the category of high cost loan?

A:
If the refinance loan does not fall into a high cost loan category you need not do the reasonable tangible net benefit analysis.  (Published 4/04/03)


A:
If the refinance loan does not fall into a covered loan or high cost loan category you need not do the reasonable tangible net benefit analysis.  (Published 9/27/02)

5.
Flipping.  If the borrower cannot produce documentation of his current loan, can the Department specify that a signed statement from the borrower about the terms of his existing loan may be relied upon by the lender offering a refinance when doing the comparative analysis?

A:
In order to pass the net tangible benefit test you will need to consider the circumstances of the old loan and the new loan.  It would seem that if the borrower is incorrect in his recollection of the loan you could be at risk.  It is best to know all of the circumstances of both loans.  Public record should give you some information about the borrower’s current loan.  (Published 4/04/03 and 9/27/02)

6.
Under GAFLA, it states that flipping is presumed on any high cost loan less than 5 years old that carries a subsidy or special rates and terms--does this include loans that carry a rural housing services (formerly farmers home administration) interest subsidy?

A:
Yes, but loans made by Georgia Housing and Finance Authority are excluded from this presumption.  (Published 4/04/03)

Under GAFLA, it states that flipping is presumed on any loan less than 5 years old that carries a subsidy or special rates and terms--does this include loans that carry a rural housing services (formerly farmers home administration) interest subsidy?


A:
Yes.  (Published 2/24/03)
7.
Has anyone compiled a list of "special loans" that creditors are prohibited from flipping?


A:
The Department has not compiled such a list.  (Published 4/04/03 and 2/24/03)

8.
Because of the covered loan guidelines for flipping loans, will the examiners realize that delinquency percentages will rise in every banking institution due to the fact that slow payers will not have an opportunity to refinance and possibly catch a loan up or pay it off.  What I am referring to is a borrower who qualifies for a covered loan with hopes of becoming a better credit risk and being able to refinance into a home loan category and they don't improve their pay history and can't qualify for a home loan and no one will refinance them because of the flipping restrictions, will you, as examiners, be more lenient on delinquency? 

A: 
The Department will not adjust or modify our criteria in looking at problem loans or problem borrowers.  It is important for financial institutions and other lenders to underwrite and monitor the credit quality of their loans on the front end.  (Published 9/27/02)
9.
Will there be a safe harbor for financial institutions if they refinance their own covered loan into a home loan with a balloon of one year with a force place payment say of 1%?  Will you create a graph or a table of thresholds from each category and place it on your website?  Such as to be a home loan you must have this, a covered this and to fall into the black hole of high cost this. 

A: 
There is no statutory safe harbor in the law for a financial institution who refinances any loan less than 5 years old into a covered home loan or high cost home loan.  The Department will monitor the rates that constitute the thresholds and you as a lender or broker can also do so by consulting the websites wherein those rates are kept.  The thresholds will change as the rates change.  (Published 9/27/02)
GENERAL

1.
In a GAFLA training class I became slightly confused; are the completion and occupancy certification requirements only applicable to high cost home loans?  Where in the Act is this located?

A:
If a loan is for home improvements and if a person arranges, makes or assigns a home loan to a creditor, unless they get the certificate of completion that is required, then that broker or arranger will be liable for all damages.  For a high cost loan the certificate of occupancy does not apply.  All high cost loans are covered by this provision.  For all home loans except high cost if you need a certificate of occupancy and you don’t get it, you will be treated like high cost, which are covered under this provision no matter what.  §7-6A-6(a).  (Published 4/04/03)


A:
If a loan is for home improvements and if a person arranges, makes or assigns a home loan to a creditor, unless they get the certificate of completion that is required, then that broker or arranger, as well as the creditor and all parties down the line, will be liable for all damages.  For a high cost loan the certificate of occupancy does not apply.  All high cost loans are covered by this provision.  For all categories of loans except high cost if you need a certificate of occupancy and you don’t get it, you will be treated like high cost, which are covered under this provision no matter what.  (Published 9/27/02)
2.
Who will be responsible for examining the national banks for compliance with the law since State Safety and Soundness Examiners do not examine national banks?

A:
The Office of the Comptroller of the Currency will be responsible for determining compliance with GAFLA for national banks.  (Published 4/04/03 and 9/27/02)

 ADVANCE \u 53.
Will the new laws affect owner-financed notes, if the owner is an individual? 

A:
Not necessarily.  The amended definition of creditor includes a person who “regularly” extends credit.  A person doing only one owner finance would not be a creditor.  (Published 4/04/03)


A:
Yes.  The law does not exclude any type of lender.  (Published 9/27/02)

4.
Does the Fair Lending Act apply to retail installment contracts that are secured by a lien on the borrower's residence?

A:
If the loan meets the definition of home loan, which includes taking a security interest on Georgia real property used as the primary residence, then yes it will be included.  (Published 4/04/03 and 9/27/02)

5.
Where do condominiums fall into this law?  If the land is not owned but the actual structure is?

A:
As to condominiums, if no land or interest in land is owned or taken as security by the creditor, this property will not fall under the GAFLA.  If, however, any leasehold interest or other real property interest is taken as security, this would fall into the home loan category.  (Published 4/04/03 and 9/27/02)

6.
In the following situation, would the loan be exempt from GAFLA?

We agree to make a note to a borrower who has no collateral to offer. His mother (or some other individual) agrees to pledge her principal residence (located in Georgia) as collateral. She signs only the perfection documents, not the note.  It would appear from my review of the law that the loan would be exempt due to the owner of the collateral not being the borrower, but I need confirmation of that fact.

A:
This loan would not appear to be covered by the GAFLA unless the mother or other person could be construed to be a borrower.  It could, however, be considered to be structuring and very likely would be scrutinized.  (Published 4/04/03 and 9/27/02)

7.
I'm unclear as to how the new law will affect out-of-state property and/or residents.  Obviously, a Georgia resident purchasing a piece of property which is located in Georgia is covered by the reg.  However, does it also cover an out-of-state resident who is purchasing real estate located in Georgia with the intent of making that property their primary residence?  

A:
Yes.  (Published 4/04/03 and 9/27/02)

8.
Will the DBF write implementing regulations for this law that might clear up some of the poor grammatical structure of the law and other ambiguities?  If so, what is your time line for publication?

A:
Yes, as needed and in accordance with §7-6A-13.  The Department believes that at this time, the Q&A format gives the public the most accessible, ongoing source of interpretations of the Act.  (Published 4/04/03)


A:
There are currently no plans to write regulations.  The Department believes that at this time, the Q&A format gives the public the most accessible, ongoing source of interpretations of the Act.  (Published 9/27/02)

9.
Do you know where I can find a copy of the amended Georgia Fair Lending Act?  I have looked several places on the Internet but have been unsuccessful. 

A:
The bill can be accessed through our website on the scroll box or through the state of Georgia website under legislation, SB53, 2003 session.  (www.ganet.org/dbf/dbf.html)  (Published 4/04/03)

A:
The bill can be accessed through our website on the scroll box or through the state of Georgia website under legislation, HB 1361, 2002 session. 


(www.ganet.org/dbf/dbf.html)  (Published 9/27/02)

 ADVANCE \u 510.
Are loans under $3,000 made under the Georgia Industrial Loan Act subject to the provisions of the Georgia Fair Lending Act?

 ADVANCE \u 5
 ADVANCE \u 5A:
Yes.  Loans made under the Georgia Industrial Loan Act are not specifically exempted from the Georgia Fair Lending Act.  If these loans should meet the definition of a home loan, then they should conform to the provisions of the Act.  (Published 4/04/03 and 9/27/02)

11.
On the deed to secure debt we use the first sentence of section 26 reads as follows:  "This conveyance is to be construed under the existing laws of the State of Georgia as a deed passing title, and not as a mortgage, and is intended to secure the payment of all sums secured hereby."  Also, section 22 contains the phrase "this is not a mortgage".

However, the notice REQUIRED by the Georgia Fair Lending Act has the term "mortgage" in three places.

I have consulted our attorney and he could not advise us on how to solve this problem.  He feels this will have to be addressed by an amendment to the Act providing revised language or a more generic term (such as loan document).  He suggested that we contact you for advice.

A:
We believe the intent of the Act was to cover all security instruments securing a loan on a home which is the Georgia principal residence of a homeowner.  Therefore, this language you refer to will not exclude the loan from coverage under the Act.  (Published 4/04/03 and 9/27/02)

12.
Is Banking and Finance or the State of Georgia going to have a handbook or formal disclosure that we can give the consumer in regard to "The Fair Lending Act”?  When I tell someone that I can't do their loan because of this Act, I feel I should have something to give them to "get me off of the hot seat".  Consumers don't like to be told no, especially when it deals with something "they want to do".

A:
At the present time this Department has prepared such a booklet.  It is obtainable at our website (http://www.gadbf.org/).  The current booklet called “The Georgia Fair Lending Act” is accurate for loans made between October 1, 2002 and March 6, 2003.  There is a revised brochure called the “Georgia Fair Lending Act Amended March 7, 2003” that will cover loans made March 7, 2003 and later.  (Published 4/04/03)


A:
At the present time this Department has not prepared such a booklet.  You might consider copying the portion of the Act that is applicable to flipping transactions and giving that to the consumer along with your decision.  (Published 9/27/02)

13.
If on December 2002 the bank increases the credit limit (in response to a borrower's request) on a line of credit that was opened before October 1, 2002, would this increase in the credit limit be considered a refinance or renewal of the loan that would cause the loan to be considered to have been "made" after October 1, 2002?  For these purposes assume that the original loan documents allowed the lender to increase the credit limit at the borrower's request, in the lender's discretion.

A:
This transaction would be considered a refinance because loan terms have changed and money was advanced that required a new lending decision.  If the additional money did not require the lender’s approval, it would not be a refinance, so long as terms remain the same.  (Published 9/27/02)

14.
Since the definition of "creditor" is quite broad, will the GAFLA apply to federally chartered financial institutions regulated by either the OTS or the OCC?

A:
The Legislature intended that this Act cover lenders who lend money based on Georgia residential real estate that is used as the primary residence of the borrower.  Since this Act was clearly intended as a Consumer Protection Act, we believe it is applicable to all financial institutions.  The OTS and the NCUA have issued some form of preemption letters.  The OCC is considering one.  Under §7-6A-12, to the extent federal law preempts like institutions, it will preempt state institutions as well.  The Department of Banking and Finance will issue guidance to state institutions with regard to preemption.  (Published 4/04/03)


A:
The Legislature intended that this Act cover lenders who lend money based on Georgia residential real estate that is used as the primary residence of the borrower.  Since this Act was clearly intended as a Consumer Protection Act, we believe it is applicable to all financial institutions.  (Published 9/27/02)

15.
Under the law for home loans or high cost home loans, the section for “may not encourage default”.  I am an underwriter.  The only way I see to ensure that the current mortgage is up-to-date, is to ensure the pay off statement contains only the current months interest.  If it contains more than the current month's interest, the borrower could come back and say we violated the law by rolling in their current payment and encouraging a default.  Example: payment is due 8/01 and we close the loan on 8/15.  The pay off statement indicates interest due from 7/01 (indicates 8/01 payment has not been made).  We must make the borrower make the 8/01 payment separate from our loan closing or we just violated limitation #2?  (Published 4/04/03)


Under the law for home, covered, or high cost home loans; the section for “may not encourage default”.  I am an underwriter.  The only way I see to ensure that the current mortgage is up-to-date, is to ensure the pay off statement contains only the current months interest.  If it contains more than the current month's interest, the borrower could come back and say we violated the law by rolling in their current payment and encouraging a default.  Example: payment is due 8/01 and we close the loan on 8/15.  The pay off statement indicates interest due from 7/01 (indicates 8/01 payment has not been made).  We must make the borrower make the 8/01 payment separate from our loan closing or we just violated limitation #2?  (Published 9/27/02)

A:
The responsibility of the new creditor is not to encourage default.  It would seem that the creditor should inform the consumer, probably in writing, that they do not intend to pay at closing, payments due on the former loan.  Therefore, the borrower should make all of their payments on the former loan in a timely manner.  If you get to closing and the borrower did not make the payment contrary to your advice, you should handle it as a cost to the borrower.  (Published 4/04/03 and 9/27/02)
16.
Is there a “Frequently Asked Questions” or Compliance Checklist for mortgage brokers (and mortgage lenders) to follow in trying to prepare the proper disclosures, compliance audit materials and a short list of “No-No’s” to give to loan officers in trying to comply with the new Act?

A:
At this point in time the Department has not prepared such a check list.  You should confer with industry sources for such compliance check lists.  (Published 4/04/03 and 9/27/02)
17.
We finance some property purchases for out-of-state residents who are purchasing out-of-state property.  Are these transactions covered in any way just because our company is in Georgia?


A:
No.  (Published 4/04/03 and 9/27/02)
18.
Will we be forbidden to do “stated income” loans and “no documentation” loans under the new legislation?

A:
The Act does not forbid these loans. It will be hard to make these loans under the ‘high cost” loan category due to the requirement for showing ability to make loan payments.  (Published 4/04/03 and 9/27/02)

19.
I am a co-owner of a contract mortgage processing company and am trying to understand how the new law affects me.  My questions are as follows:

(1)  How should I be getting paid?  I have heard that we can no longer be paid by 1099, that we must either be W-2 employees or must obtain our mortgage broker's license.  Is this true? 

(2)  Would it be legal for the broker to treat us as a service provider (such as appraisers and attorneys) and include our fee on the HUD to be paid at closing?  I am asking this as we are a company.  We do have a business license and are in the process of becoming incorporated.

A:
GAFLA changes the picture somewhat because it indicates that a processor is a creditor.  Processor will need licenses unless they are W-2 employees for a Georgia Residential Mortgage Act licensee.  See the mortgage bulletin for details.  (Published 6/25/03)

A:
(1) The Department is reviewing the current policy, which is that independent loan processors who do not negotiate mortgage loans with consumers or take applications from consumers are exempt from licensing.  GAFLA changes the picture somewhat because it indicates that a processor is a creditor.  (Published 4/04/03 and 2/24/03)

(2) Yes, they’re a third party but their fee is not excluded.  The fee that is excluded has to do with the processing and preparation of the legal documents, not the loan package.  (Published 4/04/03 and 2/24/03)

20.
We understand the law is effective October 1, 2002.  Does it begin with loans that CLOSE October 1, or does it begin with loans that have an APPLICATION date of October 1?

A:
The law states that it covers home loans made and entered into after October 1, 2002.  An application does not constitute entering into a loan because at the time of application the consumer has no idea what the actual terms and conditions of the loan contract will be.  It is only at closing that one could enter into a home loan contract.  If a consumer files an application before October 1 but closes after October 1 his home loan will be covered under the Act.  (Published 9/27/02)

21.
In the “Q & A” section on the GAMB Web-site for the Georgia Fair Lending Act it asks about a Compliance Checklist for Mortgage Brokers to follow.  As of September 10, 2002, the Department of Banking and Finance had not prepared such a checklist.  It stated, “You should confer with industry sources for such compliance checklists”.  My question is who or what “Industry Sources” can I contact about preparing proper disclosures and compliance audit materials? 

A:
The Georgia Bankers Association is a source, and The Community Bankers Association of Georgia is a source.  You can also contact the Mortgage Brokers or Bankers Associations to inquire if resources are available.  Private attorneys may also provide such a service.  (Published 4/04/03 and 2/24/03)

22.
My question is with regard to individuals that make private mortgage loans to family or as investment.  The nature of these situations is usually high risk and high cost and with borrowers that are not able to be approved at a financial institution and therefore have to obtain these loans elsewhere.  Are these loans from private citizens using their own funds covered by GAFLA?

A.
Under the definition of a creditor under the GAFLA, a person who regularly extends consumer credit that is subject to a finance charge or is payable by a written agreement in more than 4 installments, and this could include individuals in private lending transactions if they regularly extend credit.  (Published 4/04/03)

A.
Under the definition of a creditor under the GAFLA, a person who extends consumer credit that is subject to a finance charge or is payable by a written agreement in more than 4 installments or a person who purchases or is assigned a home loan is defined as a creditor, and this would include individuals in private lending transactions.  While I understand the points that are outlined in this question nevertheless such loans are covered under the provisions of the GAFLA.  (Published 2/24/03)
23.
What is the status of the Predatory Lending Ordinance enacted by the City of Atlanta?  I understood that its enforcement had been enjoined in November 2001.  If the injunction is (or has been) lifted, will (are) both the city ordinance and the Georgia Fair Lending Act be applicable to properties located in Atlanta?

A.
Under Section 7-6A-11 of the GAFLA, no municipality or county shall enact any ordinance or law that regulates the terms of home loans.  Whether this Atlanta Act will be enforceable may be litigated in the future.  (Published 4/04/03 and 2/24/03)
24.
Do you feel that the DBF could have a grace period where it issued warnings instead of fines? 

A:
The GAFLA went into effect on October 1, 2002.  The amended Act was effective March 7, 2003.  The provisions of the Act do not provide for any enforcement grace period.  Certainly as the Department has indicated in our outreach meetings, we are going to take into consideration the regulated entity’s good faith efforts to comply with GAFLA.  (Published 4/04/03)

A:
The GAFLA went into effect on October 1, 2002, and the provisions of the Act do not provide for any enforcement grace period.  Certainly as the Department has indicated in our outreach meetings, we are going to take into consideration the regulated entity’s good faith efforts to comply with GAFLA.  (Published 2/24/03)

25.
I would like to know what are the rules or regulations for a foreign citizen to buy a home in US. I hear that people are buying a home with Tax ID, instead of Social Security. What is the difference?  Can a person living illegally in US obtain a loan or mortgage to buy a home in US?

A:
The GAFLA does not address the citizenship of an individual receiving a home loan in the state of Georgia.  The issue of making loans to non-U.S. citizens is a matter of individual bank policy and may differ from one financial institution to another.  Definition of borrower says any natural person, thus a non U.S. citizen would appear to be protected.  (Published 4/04/03 and 2/24/03)

26.
I just received a sales brochure from a consulting firm wanting to help me establish the “required GAFLA Policy.”  I wasn’t aware that a separate policy was required.  Where do I find information on this?

A:
The Banking Department has stated that in their examination they will be looking to each lender and financial institution for their policy and procedures on implementation of the provisions of GAFLA.  These policies and procedures could include revisions of lending policy, necessity for disclosures, policies with regard to high cost home loans, and foreclosures.  The Banking Department considers some form of this policy to be necessary in order to implement the provisions of the Act.  There is no specific requirement in the law for a GAFLA policy.  However, the Department will look to see how the Act is being implemented at each institution and a policy is indicative that the institution has taken the law seriously and is making a good faith effort at compliance.  (Published 4/04/03 and 2/24/03)

27.
Definition of Business Day.  The Fair Lending Act uses the term "business day" in its requirement to provide payoff statements within 5 business days, Ga. Code Ann.  § 7-6A-3(4).  There is no definition of "business day" in the Act.  Should lenders use the definition of business day under the regulations (Regulation Z) to the federal Truth-in-Lending Act, 12 C.F.R. 226.2, which defines business day, for purposes of rescission and providing disclosures, to include all calendar days except for Sundays and federal holidays?  If the definition of "business days" does not track the federal Truth-in-Lending Act, do lenders need to track Georgia state holidays that are different than federal holidays, such as "Confederate Memorial Day" and Robert E. Lee's birthday?  (Published 4/04/03)

Definition of Business Day.  The Fair Lending Act uses the term "business day" in its definition of "covered loan," Ga. Code Ann. § 7-6A-2(6), and in the requirement to provide payoff statements within 5 business days, Ga. Code Ann. § 7-6A-3(4).  There is no definition of "business day" in the Act.  Should lenders use the definition of business day under the regulations (Regulation Z) to the federal Truth-in-Lending Act, 12 C.F.R. 226.2, which defines business day, for purposes of rescission and providing disclosures, to include all calendar days except for Sundays and federal holidays?  If the definition of "business days" does not track the federal Truth-in-Lending Act, do lenders need to track Georgia state holidays that are different than federal holidays, such as "Confederate Memorial Day" and Robert E. Lee's birthday?  (Published 2/24/03)

A:
Business day would appear to exclude a “public and legal holiday” which in O.C.G.A. §1-4-1(a)(2) includes state holidays as designated by the Governor.  Business days for the purpose of GAFLA would then be Monday through Friday.  Do not include Saturday and Sunday and do not included federal or Georgia state holidays.  If a mortgage loan is closed on September 30th the Department has said that the date of closing is the key date, not the date of disbursement.  (Published 4/04/03 and 2/24/03)

28.
Would a lease for residential property with an option to purchase the property at the end of the lease be covered by the Act?

A:
The Georgia Fair Lending Act requires that in order to be a home loan there must be security established by a mortgage, security deed or deed to secure debt.  If these obligations are not present it would seem that a lease would not be a loan.  However, we also suggest that you look at the Truth-in-Lending Act to see if that Act would consider your transaction to be a loan.  Generally, a lease purchase should not fall under GAFLA.  Remember, of course, the prohibition on structuring to avoid the provisions of this Act.  (Published 4/04/03 and 2/24/03)
29.
Please explain and make it clear to us the relations of GAFLA to real estate agents; for example, if a loan officer or a mortgage broker is also a real estate agent and like to do the loan for the same transaction that he/she is writing a contract for, the commission that he/she will make on the loan and the real estate contract for the same borrower. 

Please explain and distinguish these questions for us in regard to home loans, covered loans and others such as investment properties and second homes.

A:
There needs to be a clear separation between the functions of a realtor and a mortgage broker.  If a realtor performs functions that are defined as mortgage broker functions then they will be treated as a mortgage broker.  (Published 4/04/03 and 2/24/03)

30.
Are the remedies the same for high cost home loans?

A:
No.  You will have to read the Act carefully to determine which remedies apply to which loans.  Especially note, §7-6A-6 and §7-6A-7.  Different provisions apply to creditors and assignees.  The provisions allowing 90-day cures, however, apply to all home loans.  (Published 4/04/03)

Are the remedies the same for high cost, covered and home loans?

A:
No.  You will have to read the Act carefully to determine which remedies apply to which loans.  The provisions allowing 90-day cures, however, apply to all home loans.  (Published 2/24/03)

31.
I am a Real Estate Agent and I have a contract that was negotiated, accepted and signed on September 10, 2002.  Our seller pays $2500 towards closing costs.  In the contract on Page 1 we stated the closing attorney to be our Seller’s attorney.  Is our contract ‘grandfathered’ in because of the date?  The buyer has signed paperwork stating that the attorney on the contract is fine with her.  But the lender says we have to remove the attorney’s name off of Page 1 of the contract.  And we are not going to close because of this.  Please let me know where we stand on this.

A:
The determination of whether a loan is within in the provisions of GAFLA is keyed from the closing date.  If the loan closes after October 1, 2002, you will need to conform to the provisions of GAFLA.  If the loan closes on or after March 7, 2003, the amended Act will apply.  (Published 4/04/03)
A:
The determination of whether a loan is within in the provisions of GAFLA is keyed from the closing date.  If the loan closes after October 1, 2002, you will need to conform to the provisions of GAFLA.  (Published 2/24/03)

32.
If a father pledges his principal residence on a child's loan but has not signed on or guaranteed the note, is this covered by GAFLA?

A:
This instance does not appear to meet the definition of home loan because in your example no mortgage security deed or deed to secure debt has been pledged.  Therefore, it would not be covered by GAFLA.  (Published 2/24/03)
33.
In Georgia we do not use "MORTGAGE" forms or the term "Mortgage", we use "DEED TO SECURE DEBT or SECURITY DEED".  These forms contain language that state "This is NOT a mortgage".  What I need to know is not if a loan with a deed to secure debt is covered (I know they are covered). 

What I need to know is: How do we resolve the obvious conflict between the language of the notice that requires using the term "Mortgage" with the fact that in Georgia we do not actually use this term in the deed forms and will this affect our secured interest in the collateral legally or possibly void our security in the collateral?

A:
Since the notice is clear in the Act we suggest you duplicate the notice that is required regardless of the fact that it does not technically and legally meet common usage in Georgia.  It will serve the purpose.  (Published 2/24/03)
34.
Are Banks and Savings Banks exempted from the GA Fair Lending Act?

A:
GAFLA is a consumer protection statute and should cover all lenders including national banks and savings banks.  (Published 2/24/03)
35.
Are VA and FHA loans to be considered covered loans?  Is the wording of Section 7-6A-10 intended to exclude VA and FHA loans from the GAFLA?

 ADVANCE \u 5A:
No.  We believe that an unintended consequence of the Act was to include VA and FHA fees in points and fees.  (Published 2/24/03)
36.
Is a "service release premium" in a secondary market transaction included in the GAFLA "points and fees" calculation?

A:
This question has been answered and in part, it depends on whether the person receiving the premium is a broker or a bona fide lender.  (Published 2/24/03)

37.
What day do you begin counting for the ten days prior to the loan closing?  For example, if the loan date is 11-8-02, do you count 11-8-02 or do you begin counting on 11-07-02?

A:
If the loan closing date is 11-8, then one day prior is 11-7, two days prior is 11-6 and so on.  (Published 2/24/03)
38.
When a payment is made upon any debt, can it be applied first to the discharge of any interest due at the time and the balance, if any, applied to the reduction of principal?

A:
On a simple interest loan, our understanding of the application of payment would be that the interest due is paid first and the balance of the payment will be applied to principal.  See O.C.G.A. (7-4-17. (Published 9/27/02)

39.
When will DBF have a seminar on the Fair Lending Act?

A: 
The Department has been involved in numerous seminars sponsored by both the banking and the lending industry and will continue to do so.  Please contact the industry group you belong to for upcoming seminars and training on the Georgia Fair Lending Act.  (Published 9/27/02)
40.
Similarly, would it cover a Georgia resident who is purchasing out-of-state property with the intent of it becoming their primary residence?

A:
No.  (Published 9/27/02)

41.
While complying with the Georgia Fair Lending Act, we have a question in addition to being a servicer.  Do the same liabilities apply to a subservicer that applies to a servicer according to the amended Act?

Industry definition of subservicer per the MBA 8th Edition Mortgage Banking Terms A Working Glossary:  "Lender that performs the on-going servicing activities for the mortgage or pool under an agreement with the contractually responsible servicer."

A:
We would conclude that subservicer equates to a servicer.  Note, however, under the amended Act, a creditor does not include a servicer.  You will be considered a creditor if you both regularly extend consumer credit and are a person to whom the debt arising from the home loan transaction is initially payable.  If, however, you are merely a servicer, assignee or purchaser, you will not be considered a creditor.  (Published 8/25/03)
42.
Wholesale lenders conduct business in a myriad of ways.  Different loan types are bought and sold in various ways.   It appears that we are a creditor under the law.  However, we could also be a purchaser, assignee (if the broker closes in their name and assigns us the loan) or a servicer (under the definition set forth in 24 C.F.R. 3500.2), as we sometimes collect the borrower's first payment and temporarily service the loan until the loan is sold to a conduit.  Could you please clarify?
A:
The revised definition of creditor in amended GAFLA says the debt should be initially payable to you.  If this is not true, you would not be a creditor.  If you are a servicer, you will be covered by §7-6A-3.  If a broker closes in his name but the initial payment comes to you, you likely will be the creditor.  However, remember that structuring to avoid the Act is a violation.  (Published 8/25/03)
43.
Are investment properties covered by the GAFLA when used only for rental income?  The borrower has a primary residence located at a different address.  

A:
No, so long as the borrower has a primary residence located at a different address.  (Published 8/25/03)
44.
If a borrower has property listed as a secondary residence or vacation property is this considered covered under the GFLA?
A:
No, it has to be the primary residence.  (Published 8/25/03)
45.
It is my understanding that the GAFLA only applies to loans secured by principal residences, therefore am I correct to assume that it would not apply to loans secured by timeshare interests in Georgia real property?

A:
Yes, you are correct since a timeshare presumably is not a principal residence.  (Published 8/25/03)
46.
In reviewing the department's answers to GAFLA questions posed since the 10-1-02 effective date, I seek further clarification on two of the answers you provided.

Original question:  If a father pledges his principal residence on a child's loan but has not signed on or guaranteed the note, is this covered by GAFLA? 

A:
If the father is not a borrower then this loan does not appear to qualify as a home loan.  If, however, the child resides at the principal residence of the father, then it could be a home loan.  Care must be taken, however, to avoid any structuring in a transaction such as this in order to avoid the provisions of the Act.  (Published 8/25/03)
47.
I would like to know if the state of Georgia will get a 90-day reprieve regarding the Georgia Fair Lending Act? 

A:
The amended Act is effective on March 7, 2003 and must be complied with as of that date.  (Published 8/25/03)
48.
Are individuals lending their own money exempt from the Georgia Fair Lending Act?

A:
Not necessarily.  The new definition of creditor indicates that a creditor is a person who regularly extends credit.  If an individual does in fact regularly extend credit, whether or not it is their own money, they may be considered a creditor.  (Published 8/25/03)
49.
What are the required disclosures to be mailed to customer (not including standard RESPA disclosures)?  Are they the following?
(1) Borrower's option to select the closing attorney
(2) Upfront credit report/appraisal fee
(3) ECOA, occupancy, copy of appraisal, employment certificate.
A:
GAFLA requires a disclosure on the loan documentation for a high cost home loan.  The attorney choice form is a good idea though not required.  Other documentation may be advisable to indicate compliance with GAFLA.  The Georgia Residential Mortgage Act requires certain disclosures also.  See O.C.G.A. §7-1-1014.  (Published 8/25/03)
50.
Under the GAFLA, is there still any basis for liability of a purchaser or assignee with respect to loans that were originated or purchased prior to the Amendment (in connection with both suits that were already filed at the time of the Amendment and those that were not)? 

A:
This is a difficult legal issue due to the lack of express language in the amendments dealing with which loans no longer carry assignee liability.  We suggest you consult with counsel on this issue, as it may not be able to be answered in this format.  (Published 8/25/03)
51.
Please tell us if you have a web source for the applicable rate as it changes from month to month?  If not, where might we find the rate?

A:
Prior answers give complete website information for the various rates.  (Published 8/25/03)
52.
We are developers that offer owner financing as a tool to help sell the property to individuals, but do not finance the home or manufactured home.  Does the current GAFLA apply to these transactions?  If we installed a well and septic system on the property and financed the whole package, would GAFLA apply to that transaction?  If the property is located in the city limits where a water system exist, would GAFLA apply to those transactions?

A:
Anyone regularly extending credit would be a creditor under the Act.   In your situation it appears you are the broker, and brokers are creditors.  The costs of well and septic, if financed will be included as part of the total loan amount.  If only the land is financed, GAFLA does not apply unless a structure is or is to be located on the real estate.  If only the well and septic system are financed, and not the structure or land where a home is to be located, then the loan is not subject to GAFLA.  (Published 4/16/04)
53.
Are brokers required to include the Georgia annotated state-specific disclosure in their initial RESPA package even though the lender provides one?

A:
If you are addressing the high cost loan disclosure, it must appear on all loan documents, regardless of who prepares them.  §7-6A-5(15).  (Published 4/16/04)
54.
What is the policy for turn-downed applicants?  How long must a lender keep turndowns on file?


A:
Not addressed under GAFLA.  (Published 4/16/04)
HIGH COST HOME LOANS

1.
REG Z high cost loan regulations do not cover open end lines of credit or purchase money.  Would open end lines of credit or purchase money loans be considered in the definition of a "high cost loan" under the Georgia Fair Lending Act? I have read this several times and still cannot determine this. 

A:
Yes.  A high cost home loan is by definition a home loan and a home loan includes an open-end credit plan.  The Georgia Act is different from federal law in this respect.  (Published 4/04/03 and 9/27/02)
2.
Under 7-6A-6(d) it states it will be a violation to structure a loan as an open-end loan for the purpose of evading the provisions.  Open ended loans are not mentioned in the definition of the above so I would really appreciate clarification concerning this. 

A:
The Georgia Fair Lending Act clearly includes open-end credit as part of a home loan so that both home loans and high cost home loans would include open-end credit.  §7-6A-6(d) may be an attempt, in an exercise of extreme legislative caution, to warn lenders not to attempt to structure a loan in any way to avoid the Act.  (Published 4/04/03 and 9/27/02)
3.
Are investment property and second home loans considered home loans?  If so, will the Department start regulating these loans?  (Published 4/04/03)


Are investment property and second home loans considered “covered home loans” or “home loans?  If so, will the Department start regulating these loans?  (Published 9/27/02)


A:
Investment property and second homes if they are not the principal residence of the borrower are excluded from this Act and are not considered home loans.  (Published 4/04/03)
4.
If you refinance into a high cost home loan can you still charge a loan fee?

A:
All the points and fees as defined in the Act will go into determining that it is or is not a high cost home loan.  However, note that points and fees may be part of the determination as to whether the person received a tangible net benefit from that loan.  If points and fees were excessively high, e.g., it could be more difficult to show that a consumer got a benefit from the refinance.  (Published 4/04/03)

5.
We have a lot of balloon loans, secured by primary residence, that will be coming up for renewal (refinance) after October 1, 2002.  If these loans fall into the high cost home loan category that requires the specific clause to be in the note and deed, do we have to get a new deed to secure debt executed by the borrower that contains the high cost clause?  I understand from our loan processor vendor that the clause will be in the new note, and I am concerned if our note reads different from our deed.  If so, will the cost of the title search and deed preparation be passed on to the borrower?

A:
If you have a high cost loan the law requires that all home loan documents that create a debt or pledge property as collateral contain the notice on the first page of the document in a conspicuous manner.  Your security deed on a high cost home loan would need to contain the notice as required by the law.  Any costs of a new title search and deed preparation if prepared by an attorney that the borrower selects could be excluded.  If not, they will be included in points and fees.  When this balloon note is refinanced you will need new documents that include the disclosure if a high cost loan.  They might be in the form of a modification but all the issues that you raise in your question would still be present with a modification.  (Published 4/04/03 and 9/27/02)
6.
Must not consolidate and pay in advance, more than two payments. What does this mean?

A:
The provision means what it says and that is, you may not allow or require the borrower to pay in advance more than two payments on the loan.  (Published 4/04/03 and 9/27/02)
7.
On the 15 prohibitions, I have questions on the following:  No loan to borrower where the debt ratio exceeds 50% as verified by tax returns and other verifications. Will bank statements suffice?  Or letters from accountants?

A:
The law requires the use of tax returns, payroll receipts, and other substantiation.  It would seem that you should look to those two sources first and supplement with bank statements or letters from accountants.  (Published 4/04/03 and 9/27/02)
8.
What documentation will banks need to substantiate borrower’s ability to pay?

A:
Here we are only talking about high cost home loans and the requirement in §7-6A-5(8) that a reasonable creditor would believe that the loan will be able to be repaid by the borrower.  The law states numerous factors that must be considered.  It would appear that a “no doc” loan would not be able to meet the standard because there is no verification of income on that loan type.  Documentation will need to include documents that show the borrower’s current and expected income, current obligations, employment status, and other financial resources other than equity in the collateral.  It would seem that a prudent creditor would secure documents from third parties to verify these amounts.  (Published 4/04/03 and 9/27/02)
9.
Under 7-6A-2(9), the definition of Home Loan, is a loan which is secured by the borrower's principal residence, but made for a business purpose, a “Home Loan”?

A:
A home loan that is secured by the borrower’s principal residence that is made primarily for business purpose would be excluded from the Act.  Remember, however, that loans cannot be structured to evade the provisions of the Act.  (Published 4/04/03 and 9/27/02)

10.
The Georgia Fair Lending Act gives several exceptions to the definition of "home loan."  One of the exceptions is for bridge financing for initial construction of a borrower's dwelling on land owned by the borrower.  Will this exception apply for bridge financing for the initial construction of the home and the purchase of the land?  Some borrowers inject equity and the land is not already owned by the borrower, but the acquisition and the construction funds are made into one loan.  Please clarify.

A:
The amended Act specifically provides that either the construction loan finances the house and land, or if borrower owns the land, just the house.  (Published 4/04/03)


A:
As long as the loan is at least for the financing of the initial construction of the borrower’s dwelling, a loan may also include financing of the land on which that home is to be built and still qualify for the exception.  It would seem to come within the exception in the Georgia Fair Lending Act.  (Published 9/27/02)

11.
Upon reading the GAFLA law, we are unclear as to the number of days before the Bank could legally foreclose or take possession (transfer of title) of real property in default.  Section 7-6A-5 (11-13) was quite confusing to us.  Will there be two letters that will have to go out to the customer before the advertisement?  Is the sequence of notification to the customer a 14-day letter, then a 30-day letter, then advertisement for 30 days, making the total process once it is 30-days late, a 74-day process which means the customer will really be 104 days late?  And, will the customer legally have up until the 74th day to cure the default and return to normal status?  Please advise.

A:
We read the Act as requiring a 30-day notice under §7-6A-5(13)(C).  Fannie and Freddie’s deeds generally have a 30-day notice provision before acceleration as well.  Following these notices, a notice of acceleration and a 15-day notice is normally given under O.C.G.A. §44-14-162.2.  The GAFLA requires a 14-day notice in §7-6A-5(11).  Following this, the 14 days would pass, the ad would run 4 times and then foreclosure day would occur.  With regard to your question, we think the 14-day notice may be given after the 30-day notice.  For a high cost loan, a borrower has until the date of foreclosure to cure the default and reinstate by paying interest, principal, late fees and escrow in arrears, but not the accelerated amount.  On these issues it would be best to consult with counsel experienced in foreclosure proceedings to coordinate properly with Georgia foreclosure law.  (Published 4/04/03 and 2/24/03)
12.
Construction Permanent loans.  We provide both Wholesale and Retail construction permanent loans.  These are single closing loans with the interest rate set when the home is finished and we have a Certificate of occupancy.  At the initial closing we collect most third party fees, which are exempt from the Point and APR calculations.  We also collect the following construction loan fees, which would also be exempt:


An Administration fee or Underwriting and Documentation preparation fees.


The construction Inspection fees (which are paid to a third party).


The GRMA fee for the State of Georgia.


A loan Modification fee. 


A loan Administration fee.

According to the Act these fees would be exempt from any calculations because they are considered construction or bridge loan fees.  At the closing the broker gets paid his brokers fees.  When the home is complete, normally 3 to 8 months later, we modify the construction loan by collecting the borrowers escrow funds, Attorney fees and other third party fees, which are exempt from calculations.  If the borrower wants to discount the loan we collect those fees also.  When the brokers set up the modification they lock in the rate and points for the borrower.  They might also get a YSP. We have two distinct loans.

Assume the broker gets 3% fees and points on the first closing and 3.25 points and fees on the conversion.  Should we forget the brokers fees and points on the initial closing, or should we add those points and fees to the 3.5% at conversion to the permanent loan?  If we do we then have a high cost loan.  Please define how this should be handled. 

A:
We believe that if you have two distinct loans you need two distinct closings with points and fees fairly applicable to each.  Otherwise, you will not be able to avail yourself of this exemption for initial construction loans.  (Published 4/04/03 and 2/24/03)

13.
Does the notice required in 7-6A-5(15) apply only to high cost home loans?  


A:
Yes.  (Published 4/04/03)


Does the notice required in 7-6A-5(15) apply only to high cost home loans?  Does it apply to covered home loans?

A: 
The notice applies only to a high cost home loan.  (Published 9/27/02)
14.
Is this notice required on all documents which create a debt or pledge property as collateral?  Can a lender include this notice only on the loan note and be in compliance with the Act?" 

A:
The statute requires that the notice appear on all loan documents that create a debt or pledged property.  Consequently the notice will be required on the note, security deed and any other loan documents that meet that definition.  (Published 4/04/03 and 9/27/02)
15.
Does the law allow a conforming loan purchaser to purchase a home WITH OUT verifying any income whatsoever?  My understanding was that the law requires the purchaser to qualify for 50% of the payment.  Therefore requiring some type of verification.

Example: (no income verification)

(no asset verification) (Stated Income) all of these loans have their merit, however they are created to circumvent verifying income for what ever reason. 

A:
The GAFLA places certain limitations on high cost loans that make it essentially impractical or impossible to make stated income or no doc loans that meet the definition of a high cost loan.  This has been discussed in previous Q&A questions on low doc or stated income loans.  (Published 4/04/03 and 2/24/03)

16.
I understand that Pre Payment Penalties may not exceed 2 years under the new Act and be 2% the first year and 1% the 2nd.  How do you handle loans that were made in the past that would have greater than 2 years left on the prepayment penalty as of October 1, 2002.

A:
If a loan is made before October 1, 2002, it would not be covered by the specific prepayment penalty provision you address.  (Published 2/24/03)

17.
Will mortgage brokers be able to originate and close "stated loans" after October 1, 2002?  I am referring to loans with no income documentation and no tax returns.  If so, I myself may not be able to get a loan.

 ADVANCE \u 5
A:
If you intend to make a high cost loan, it will be unlikely that a no income documentation loan would be permitted since you must show the consumer’s ability to pay the loan.  If more than minimal income is earned, there should be a tax return filed with the IRS and the State.  (Published 9/27/02)

18.
If the rate test results in a negative does the fee test still apply?
A:
Both tests need to be run in order to determine whether you have a high cost home loan.  (Published 8/25/03)
19.
I am an investor who only purchases first mortgages. Are we liable under the original GAFLA if the HELOC or second falls under the definition of "High Cost"?  Currently we do not collect any information in regards to the second except the total dollar amount which we use to calculate the CLTV or Total LTV which we hold to 95%.

A:
The two loans are independent of each other, provided the first mortgage lender (you) is not related or involved in the making or structuring of the second.  (Published 4/16/04)
HOME LOAN
1.
One of the exceptions to the definition of home loan, as revised March 7, 2003, is as follows:  "A new loan secured by a borrower's principal dwelling as a result of a lien taken in connection with a debt previously contracted or incurred when the loan documents for such new loan do not include a mortgage, security deed, or deed to secure debt expressly securing such new loan."
Does this exception mean that if you have an open-ended Deed to Secure Debt that was taken when a previous loan was made, and you elect to lend your borrower new money----using the open-end provisions of the previous D/S/D----that the new loan is exempt from GAFLA?  From the way I read the above exception, it sounds as if to qualify as a home loan, you must take a new security deed, mortgage, or deed to secure debt in conjunction with the advance of loan funds.
For example, if we had a borrower who came in to request $10,000 in new money to pay income taxes and the borrower wanted to use his home as collateral (since he had previously pledged his home to our bank on a Deed to Secure Debt when the home was originally financed), would this be a home loan under the revised definition of "home loan"?  If we made this loan, we would use the home as collateral, but we would cite the D/S/D dated and recorded previously.  The borrower, essentially, would be using equity that he had in his home under the open-end provisions of our Deed to Secure Debt that may have been taken 2-3 years ago.

A:
If you make a loan to a borrower and take his principal residence and those loan documents contain an open-ended clause or a clause that says, this property secures all other loans made by us to you, then you desire to make another loan to that borrower, the following provisions apply.  If you make a signature loan, for example, to that borrower and do not take a security deed on that loan that second loan will not be a home loan under §7-6A-2(8)(e).  In your example, if you take no other collateral for the $10,000 loan then it will not be a home loan simply by virtue of the open-ended clause in your security deed.  (Published 8/25/03)
2.
Do the exclusions from home loans (§7-6A-2(8)(A) thru (F)) apply to high cost home loans as well?


A:
Yes.  (Published 8/25/03)
3.
What is the allowed variance for settlement charges between the GFE and the final HUD 3% or 5%?

A.
At this time, Georgia law does not require that the Settlement Statement (the HUD-1 or HUD-1A) come within any range of the Good Faith Estimate (GFE).  The Real Estate Settlements Procedures Act appears to be the federal law that addresses this issue and there does not appear to be anything in that law that requires the two items to be in any specific range of proximity.  If you have further questions regarding the federal law, you may want to consult the US Department of Housing and Urban Development (HUD).  In Atlanta, the number for HUD General Information is (404) 331-4576.  (Published 4/16/04)
INSURANCE

The Commissioner of Insurance has the authority to enforce Paragraph (1) of Code Section 7-6A-3.  (§7-6A-8(a)).  The following are responses from the Department of Insurance to questions concerning that section of GAFLA).

1.
Section 7-6A-3 (1) Home Loans. This section prohibits the financing of single premium credit insurance where the insurance provides for cancellation of all or part of the debt.  Consumers may now purchase a homeowner’s warranty.  Also, consumers purchasing automobiles sometimes request the financial institution to take a security interest in their home for tax purposes.  These consumers sometimes purchase and finance a single premium car warranty with the loan.  Can we assume that single premium warranty insurance can be financed since it does not pay off the debt? 

A:
Yes, warranties appear to be outside the scope of Section 7-6A-3.  (Published 4/04/03 and 9/27/02)
2.
Is Credit Personal Property insurance the same as a Homeowner’s Policy that protects against fire, hail damage, tornado damage, etc.?  Can this be financed in the loan at the customer’s request?  This is not a mandatory product to be bought from our sales centers.  The customer can purchase this insurance from the company of their choice and we will still pay their premium and finance it in at present.

A:
Credit Personal Property insurance is not the same as homeowner’s.  Credit Personal Property insurance is typically purchased in connection with a credit obligation to insure consumer products purchased with the credit proceeds, or to insure similar personal property pledged as collateral against loss or disappearance of the property.

 ADVANCE \u 5Homeowner’s insurance policies are broad package policies which provide coverage for insured events for real and personal property as well as personal liability protection.  The property coverages are normally subject to a deductible.  Section 7-6A-3 prohibits credits personal property from being financed in connection with a home loan.  Financing a Homeowner’s Policy premium appears to be permissible.  (Published 4/04/03 and 9/27/02)
3.
Can we finance in Home Buyers Protection Plan?  This product is like an extended warranty that covers the heat and air unit, refrigerator, stove, dishwasher, etc.

A:
Yes, warranties or similar insurance products appear to be outside the scope of Section 7-6A-3.  (Published 4/04/03 and 9/27/02)
4.
We have a couple of questions in regard to Section 7-6A-3.  We finance manufactured housing.  Sometimes the financing will include land.  Therefore, we hold a Mortgage Lender license in the State of Georgia.  Normally the customer is asked by the retail sales center if they would like to purchase Credit Life Insurance, Property Insurance and Home Buyers Protection Plans if they so desire.  These products can be financed in the loan no matter whom they are purchasing the products from.

I understand we are not going to be able to finance in the credit life insurance as of October 1, 2002.  Is the credit personal property the same as a homeowner’s policy?  A Homeowners policy covers the customer in the event of damage to the home such as hail, tornado, etc.  Will we be able to finance this product for the customer after October 1, 2002?

Also what about the Home Buyers protection plan?  This is coverage on the stove, refrigerator, washer, dryer, heat and air, etc.  Will we be able to finance this product after October 1, 2002?
A:
The Credit Personal Property policy is not the same as a homeowner’s policy.  Credit Personal Property insurance cannot be financed in connection with a home loan.  No similar restriction exists for a homeowner’s policy or home warranties or similar plans.  (Published 2/24/03 and 9/27/02)

5.
If the bank provides VSI (Vendor’s Single Interest) insurance on mobile home loans and retains a portion of the premium, should any of the premiums be included in the points and fees calculation?  

A:
All the VSI premiums payable at or before the closing date should be included in the points and fees calculation.  (Published 4/04/03)

A:
The law both in GAFLA and Truth-in-Lending appears to include this premium, which is a fee required by the creditor and is not borrower hazard insurance.  Whether part of the premium goes back to the bank or lender is not treated in the Act.  Therefore, the entire premium should be included if it qualifies.  (Published 2/24/03)

6.
Can we sell a single premium insurance product if the customer wants it and pays for it in cash, outside of closing?

A:
A single premium credit insurance product which is not financed as part of the principal of a home related loan would not be affected by the Georgia Fair Lending Act.  (Published 4/04/03 and 2/24/03)

7.
Will loans made prior to October 1, 2002, which financed single premium credit life insurance, be grandfathered in or will they be expected to conform to GAFLA provisions?  (Appears they should be granted grandfather status unless a refinance subsequent to October 1, 2002 is involved.)

A:
Any credit transactions and loans made before October 1, 2002 should not be affected by the Act.  As of October 1, new loans and new credit insurance in such loans must conform to the Act.  (Published 2/24/03)

A:
Any credit transactions and loans made before October 1, 2002 should not be affected by the Act.  As of October 1, new loans and new credit insurance in such loans must conform to the Act.  As of March 7, 2003, new loans and new credit insurance in such loans must conform to the amended Act.  (Published 4/04/03)

8.
Can you add force placed insurance to the note balance under the new law?  If you have a vehicle on the note also, can you add force placed insurance for the vehicle?

A:
Yes.  GAFLA does not address subsequent placement of hazard insurance on real property.  Hazard insurance, forced placed or otherwise, is generally excluded from points and fees (§7-6A-2(12)(G)(ii) & (iv)).  Therefore, we see no prohibition in GAFLA on adding hazard insurance to the note balance for real property. 

It does not appear that forced placed insurance on vehicles can be added to the note balance as vehicles are personal property and §7-6A-3 prohibits a home loan that finances credit personal property insurance.  (Published 4/04/03 and 2/24/03)

9.
Single Premium Insurance Products: The Act states we cannot finance Single Premium credit insurance with a “home loan.”  Would this include single premium insurance for a Warranty?

A:
The prohibition in the Act against financing with home loans does not apply to warranties.  (Published 2/24/03)
10.
I read the Q&A about credit union monthly collection for insurance products.  If insurance is calculated and paid on a periodic basis and not added to the principal, insurance shall not be considered financed.  However, typical credit union does calculate and collect monthly and premium is paid as part of periodic payment and posts separately to the account during a billing cycle.  But, depending on when posted during the billing cycle, premium may or may not incur a daily finance charge for that time between posting to the account and when premiums are pulled and remitted by the credit union to the insurance company.

I read the Act as the intent is to prohibit the financing of insurance over the life of a loan at closing and that when premium is calculated and collected monthly and posted separately to the account, even though finance charges may be incurred for a day or so during the billing cycle, it shall not be considered to be financed.  Is this a correct reading of the Act?

A:
Insurers and lenders must evaluate their computer and accounting systems to satisfy themselves that they remain in compliance with the Act.  (Published 2/24/03)

11.
My interpretation of the law does not allow us to add, even on a monthly basis, to the loan balance for any credit insurance.  Is it not true that any increase in the loan balance, even post closing, is a violation of the law?

A:
Any increase in loan principal balance by credit insurance on home loans is prohibited under the Act.  (Published 2/24/03)
12.
According to the credit life representative, credit unions often use the monthly product, and the customers (members) send a single payment into the credit union each month, which includes principal, interest, and insurance.  How would a lender handle a partial payment?  If insurance is the last item to receive payment, and the payment is not large enough to cover the insurance payment, is the loan shown as past due?


A:
The answer depends upon how the loan payments and insurance payments are related and administered.  If the loan payment and insurance payment are actually separate payments, simply combined into one check for the customer’s convenience, then the loan payment would not be shown as past due.  However, remember the Act permits a periodic day product where payments or charges are not added to the loan principal.  We understand these products are currently available for use by lenders.  In these products (monthly outstanding balance or daily accrual) the premium is actually calculated periodically based upon the balance of the loan.  The premium is not added to the principal of the loan, but is deducted from the loan payment in a manner similar to interest.  This method meets the criteria set forth in the Act.  In this case, a partial payment would be a partial payment of the loan and the payment would be shown as past due.  (Published 9/27/02)

13.
My question involves credit insurance.  The product we have been offered by the insurance companies involves advancing on the loan monthly to cover the premium for the previous month's coverage, sort of like credit insurance that is offered on credit cards.  My interpretation of the law prohibits any increase in the loan amount to pay for credit insurance, even on a monthly basis and not all at once at closing.  However, when I told the insurance companies that we could not do that, they said you could advance on the loan monthly after the fact, because the premium being charged to the loan monthly is in arrears.  Is it okay to advance on the loan monthly, based on the previous month's balance, for the credit insurance premium?


A:
No.  Advancing the credit insurance premium is no different than making a loan advance.  The total premium is being charged to the outstanding balance of the loan, thereby making it part of the total loan financed.  (Published 9/27/02)
14.
Original question:  Can you add force placed insurance to the note balance under the new law?  If you have a vehicle on the note also, can you add force placed insurance for the vehicle? 

Your answer:  No.  Clarification sought: I can understand the fact that vehicle insurance can't be added back to the "home" loan balance, however, our deeds to secure debt give us the right to add home insurance back to a home loan balance. Are these "add back" clauses now void on loans made after 10-1-02?  If yes, how do we protect our collateral when the customer won't provide proof of coverage?

A:
Our answer indicated that home insurance could be placed on a home loan.  But, the answer also indicated that single premium credit personal property insurance could not be financed as part of the home loan.  Any loan that does not qualify as a home loan (see exceptions in §7-6A-2(8) A-E) will not be subject to these restrictions.  (Published 8/25/03)
15.
Is there a cap on the amount a mortgage company can charge for Title Insurance?

A:
Title Insurance rates are not regulated in Georgia pursuant to statute, thus, there is no cap on the amount a Title Insurance Company can charge.  A Mortgage Company can not charge more than or less than the premiums and charges specified in the policy and fixed by the insurer.  (Published 4/16/04)
LATE FEES

1.
How does the amended Act affect late payment charges?

NOTE:  Please consult this answer for any home loans made after March 7, 2003.  (Published 6/25/03)

A:
The provisions regarding late payments have been revised.  If a consumer falls behind in loan payments and subsequently resumes monthly payments in full and on time, the creditor may apply the payments subsequently made to the arrears until the consumer is brought current.  While the payments are being applied to arrears, current payments may be considered late and be assessed a late charge.  The exception is, if the consumer’s payment is short only because he is paying a prior late charge, a late payment cannot be assigned for that current payment.  (Published 6/25/03 and 4/04/03)

A:
For example:  On a traditionally amortized loan.  Consumer fails to make payment for January 2003.  Late charge is assessed for January.  In February, consumer makes full payment on time.  Creditor applies February payment to January, and adds a late charge for February.  Consumer now owes February payment plus late charges for January and February.  If consumer pays two payments in March, one will be applied to missing payment, other, on time, will be applied to March.  If consumer adds late charges for January and February, she will be current and no further late charges would apply to that situation.  (Published 4/04/03)

2.
If a customer comes in after October 1, 2002 and gets a loan on a single payment term loan that is secured by his principal dwelling and the loan gets past due, can we still charge a late charge?  Currently we charge 1% of the loan amount or $50.00 minimum with a $100.00 maximum.  We also accelerate the post maturity interest rate by 3 points.  Will this be legal after October 1, 2002 and if so will we have to test our APR by using the post maturity interest rate?

A:
Under Section 7-6A-3 of GAFLA, specific limitations on late payment charges include the provision that the charge cannot exceed 5% of amount of the late payment.  The current practice contemplated in your question appears to possibly exceed these limitations depending on the size of the loan.  Therefore, you would need to look at the provisions of GAFLA and re-craft your late payment practices to make sure they comply with the Act.  The second part of the question deals with post maturity interest rate provisions.  This appears to be default interest and is only prohibited for high cost loans.  (Published 4/04/03 and 2/24/03)

3.
Will mobile home loans with land have the 5% of the payment late charge after 10 days late? Or will they stay 15 days with a $5.00 cap?

A:
Yes, if a mobile home loan with land meets the provisions of GAFLA it would be subject to the late payment late charge limitations in GAFLA if they closed after October 1, 2002.  Since this Act is later, it would supersede the former late charge provision.  (Published 4/04/03 and 2/24/03)

4.
What about mobile home loans without land – Since they are not covered under GAFLA, will the late charge on those still be 5% of the payment with a $5.00 maximum after 15 days late?

A:
A mobile home without land would not be subject to the provisions of GAFLA on late charges or any other home loan provisions.  (Published 4/04/03)
A:
A mobile home without land would not be subject to the provisions of GAFLA.  (Published 2/24/03)

5.
No one ever said laws, nor their interpretation, had to be logical or make sense. Referring to your answer to one of the questions regarding late charges in FAQ's, how can a borrower make a "timely" payment in October when the previous payments for July, August and September are still unpaid?  We never assess a late charge on any payment until it is 10 days past due regardless of delinquent status of loan.  However, our processing system would consider that "timely" payment made in October as the July payment since that is when the next regularly scheduled payment is due.  I dare say there is no processing program currently in use that allocates payments as you have suggested.  Also, will this allocation requirement affect home loans already on our books, or only those new loans made on or after October 1?

A:
According to the law, it says no late payment charge may be charged with respect to any subsequent payment that would have been a full payment but for the previous default.  Regarding late fee requirements – it will only affect loans made after October 1, 2002.  We understand that this will have an impact on your processing system.  (Published 2/24/03)
6.
You have a borrower that has a $200.00 payment due on April 1st, and on April 11th, a late charge is assessed, since the borrower failed to pay on time.  The borrower then pays $100.00 on April 25th (partial payment for April).  On May 5th, the borrower pays $100.00.  Does this $100.00 count as a partial payment for the May 1st payment or can it be applied to April's payment?  If it is applied to May, then the borrower has paid two partial payments---one for April and one for May.  Can the late charge be assessed on the full $200.00 in May, or must we assess on $100.00, assuming that the partial amount paid on May 5th is to be applied to the May 1st payment (and not the amount still due for April)?

This scenario was presented to our bank by our service provider.  We erred on the side of caution and asked that a late payment be assessed only on $100.00, since the borrower can bring suit against a bank for violation of the GAFLA.  If it went to court, the borrower would most likely insist that he was paying part of May's payment.  Can you please give us clear guidelines on how late charges should be assessed in a situation similar to what is described above?

A:
A late charge may be charged on the amount of the mortgage payment.  There is no need to reduce the late charge because the customer has only paid a partial payment.  The GAFLA does not address the application of payments.  All GAFLA addresses is the ability to assess a late fee.  Under the circumstances outlined in your examples, the borrower was late in making a full payment for April and late making a full payment for May, therefore, you would have the ability to assess a late payment fee for each of these months, but only one fee for each month.  (Published 2/24/03)
7.
Question regarding assessment of late charge for partial, delinquent or skipped payments.  Customer has payment of $200.00 due on the 15th beginning August 15, 2002.  On August 17, 2002, he pays $100.00.  After 10 days he is assessed a late charge for the deficient balance.  The customer pays $200 on September 14, 2002. Is this considered the September payment even though he pays before his payment due date or is this the remainder of the August payment with $100.00 prepaid on the September payment.  If this is a partial prepayment of the September 15th payment, can we assess a late charge for September should the customer not complete the payment by the late charge grace period?

A:
The language of GAFLA indicates that no late payment charge may be charged with respect to any subsequent payment that would have been a full payment but for the previous default.  In the case you outline where a full payment is received on September 14, 2002, that payment would constitute a full payment for September except for the fact of the default in August.  Therefore, it is the interpretation of the Department that you would not be able to assess a late payment fee for the September payment in the circumstances outlined in your question.  (Published 2/24/03)
8.
Same scenario with a customer having a due date of the 15th.  First payment due August 15, 2002, but customer does not pay until September 14, 2002.  We have assessed a late charge for the August 15, 2002, payment, but do we consider the September 14th payment satisfying the delinquent August payment or because it was paid during the month of September, but before the actual due date, do we have to consider it as the September payment.

A:
Our answer would be identical to the answer above since the payment was received on September 14, 2002, and would not be in default except for the fact that they did not make the August payment.  It’s our determination that the creditor would not be able to assess a late payment penalty for September.  (Published 2/24/03)

9.
Basically, is the customer's payment based on paying anytime with the calendar month or in the month between one due date to the next?

A:
Again, the GAFLA deals specifically with the ability to assess late payment fees.  It does not specify how payments are to be applied under the provisions of the Act.  The creditor may apply payments as the contract provides, but their ability to assess late payment fees are limited and, no late payment charge may be assessed with respect to any subsequent payment that would have been a full payment except for the previous default.  (Published 2/24/03)
10.
To further clarify an issue concerning my last question, I would ask you to consider our contractual responsibility to report loan payment history for our borrowers to credit bureaus.  From the prior scenario, if the person never makes their September payment, how would you think we would report that loan after 6 months.  Is that loan 1 month past due, or is it 6 months past due?

A:
The GAFLA does not address the issue of how payments are to be applied nor does it address the issue of reporting to credit bureaus.  The language of GAFLA only places limitations on the creditor’s ability to assess late payment fees.  Your facts would seem to indicate the customer is six months past due for one payment, but the loan is not six months past due, as that would mean they had not paid any payments for six months.  If each month’s payment is applied to the previous month, the loan is just one month past due.  (Published 2/24/03)
11.
If a customer goes past due during the month of May and comes into the bank in June to make a payment, the bank cannot charge a late fee for June.  We were told that the customer was making the June payment not the May payment.  This customer is now 30 days past due instead of 5 or 10 days as in the old accounting system.  No late fee can be charged, but is it not in the best interest of the customer to have the payment applied to the May payment.  Will the bank not have to report to the Credit Bureau that the customer is still due for May, causing his or her credit to be reported as past due.  If the customer does the same for July, the customer is still past due for May.  Will his or her credit have to be reported as 60 days past due now?  He or she is still past due for the May Payment.  If the customer does this for the August, he or she will 90 days past due.  Will the bank have to place the loan on NonAccrual for call report purposes at this time? 

It would seem that the consumer is being adversely affected by this.  In reality he or she is only 30 days past due, but If I am understanding the law, he is to be reported as 90+.  When this is reported to the Credit Bureau, he or she will more than likely not be able to get any credit.

A:
The law has changed with regard to late payments.  Payments missed or short may result in subsequent payments applied to earlier payments due.  The current payment may then be “late,” since it is applied to the prior month.  The exception to that is, if in paying the current month, it is short only because a prior late charge is deducted from it, it cannot be considered late and a charge imposed.  (Published 6/25/03)


A:
Refer to the other answers on late fees.  The basic answer here is that the GAFLA does place limitations on the ability to charge late fees under these circumstances.  The lender can still apply the payments made in a manner its systems will recognize, but cannot charge a late fee more than once for a late payment.  (Published 9/27/02)

12.
The Act includes as home loans, manufactured homes which are located on real estate owned by the borrower.  The Act also provides that the late charge on home loans not exceed 5% of the payment.  Current Georgia law provides for a maximum late charge of 5% or $5.00 on manufactured homes.  The Act does not provide for a maximum.  Since the Act has precedent over other laws, does this mean the $5.00 maximum late charge is eliminated?

A:
If Georgia law regarding manufactured homes has a late charge restriction that is stricter than the GAFLA under standard preemption analysis, the stricter law would apply.  Consequently, if the manufactured home restriction is more strict than GAFLA then it would apply.  If the $5.00 charge exceeded 5% of the payment under GAFLA it would not be permitted because in that instance the more strict law would apply.  (Published 9/27/02)

13.
I have a question concerning the Georgia Fair Lending Act.  I have a loan that the payment is $200.00 per month due on the 1st day of the month.  I understand the late charge provisions and that I can only charge a late fee for the months in which the consumer does not pay the full payment amount.  However if the consumer Pays only $100.00 on their Aug. 1st payment then in September pays $200.00, do I now show them past due for August.  To do so would put the customer at 30 days past due and reporting to the credit bureau as such.  But if I take $100.00 of the September payment and satisfy the August payment the customer would not reach the 30 day mark.  How does this need to work under the Georgia Fair Lending Act?

A:
Past due status of the note will operate according to the contract between the lender and borrower.  When that lender may charge a late fee on a home loan is controlled by GAFLA Section 7-6A-3(3).  In your example, then, you could apply part of the September payment to August, but could not charge a late charge for September.  (Published 9/27/02)

14.
A customer's regular payment is due on the first of each month.  The customer does not make his August payment until August 25th and a late charge is imposed for the month of August.  The customer continues to make regular payments on the 25th of each month.   Can the bank impose a late charge for each of these months?

A:
See prior question for law change on this issue.  (Published 6/25/03)


A:
Yes, provided that this situation you describe concerns each monthly payment made during the month in which it is due and you are not charging more than one late fee due to a prior late payment.  If a customer makes his payment each and every month late (beyond the grace period) then a late charge may be charged. (Published 9/27/02)

15.
I'm writing on behalf of our Georgia software clients regarding the new Georgia Fair Lending Act.  We are a loan servicing software company which provides software for mortgage and other companies servicing loans.  Specifically, I have been asked by clients to obtain a clarification of a section of the new law concerning collection of late fees.  In reading the statute itself regarding late fees:

No lender shall charge late fees for the late payment of an installment due on a high-cost home loan, unless:  (A) The fee does not exceed 5 percent of the past due installment; (B) The fee is not charged more than once as a result of a single late payment; and (C) The borrower has agreed to the imposition of the late fees in the high-cost home loan contract;
Personally, the Statute seems pretty straightforward and indicates in Section B that not more than one late fee can be charged on any single late payment.  That is very reasonable, since we hear of instances across the country of late fees increasing one or more times for a single late payment.  We have been asked by prospective clients to change our program to allow for increasing late fees on single payments due and this is refused due our belief that this is detrimental to Borrowers!

However, in reading the Department's FAQ responses of July 30, 2002, there is confusion as indicated by at least one of our Georgia clients.  Specifically, is the Department indicating that when a loan is several payments behind, e.g. loan is due for April 1, 2002 and a borrower then sends in five payments on August 15, 2002 (has a 10 day grace period), then the Lender does NOT have the right to collect a late fee for April, May, June, July and August payments?  Certainly, the Statute does not indicate this but merely states, "...as a result of a single late payment" which I interpret that no more than one late fee can be collected for each late month.  Collecting of more than one late fee on any ONE payment is clearly NOT right, but the Lender should be entitled to collect a late fee for EACH payment that is paid past EACH’s grace period.

A:
We understand your example to say that the borrower owes for April, May, June, July and is late for August as well.  He then mails in or brings in five payments on August 15th.  This makes this borrower late for April, May, June, July and August.  Late payments for each of those months may be charged.  He is now current on his loan and needs to make the September payment.  (Published 9/27/02)

Secondly, in instances of receiving partial payments....it is standard General Accepted Accounting Practice for partials to be put into a "Suspense" area until the rest of the funds are received OR return the payment back to the borrower.  Should the $100.00 payment be held in Suspense, as in the "April" example given in the Department's FAQ of July 30th, and a $200.00 payment received in May, then GAAP would have the $200.00 go first into the Suspense Account, and one payment then withdrawn for making the April payment; thus, preserving the Audit Trail of funds received and disbursed.  The Lender would be entitled to collect a Late Fee for the April payment.  A Suspense Balance of $100.00 would also remain to go toward the May payment.  Once the May payment was received, a late fee would be entitled to be collected by the Lender IF May's payment was paid AFTER May's Grace Period.  Again, according to the Statute, only ONE late fee can be collected on each payment past due.  Could you confirm that is your understanding also?


A:
We are not exactly clear on what you are asking.  It would seem that a lender may accumulate partial payments until a full payment is received.  If that full payment is received after the due date, one late charge may be charged on that payment.  If future partial payments are received, those may be accrued until full payment is received.  That payment may then be applied to the next month’s payment and only one late charge applied to that month.  The GAFLA only covers loans made after October 1, 2002, thus if a loan is made prior to October 1, 2002, it will not need to comply with the prohibition in the Act.  (Published 9/27/02)

16.
Will the late fee payment provisions of GAFLA apply to loans made prior to October 1, 2002?


A:
No.  (Published 9/27/02)

17.
We recently reviewed the following question in the “Georgia Fair Lending Act Q&A” on your website:  If a customer makes full payments for April, May and June, 2003 and then skips the July, August, September payments and a late charge assesses for July, August and September months and then customer comes in on October 1, 2003 and makes one payment (which we would consider to be the July 1st payment) can we assess a late charge for October 1st or does this have to be considered the October payment?


A:
No. If the October 1st payment is timely and in full no late charge may be assessed on it.  If you have charged a late charge for July, August, and September you are finished with late charges. The loan may be in default, but that is a different issue."  (Published 9/27/02)

"2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic Payment in the order in which it became due.  Any remaining amounts shall be applied first to late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note. If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment charges and then as described in the Note. Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments."  

We have contacted Fannie Mae/Freddie Mac Legal regarding this, and it appears they are currently reviewing the Georgia Fair Lending Act. However, we wanted to bring this to your attention and to see if you were aware of the inconsistency and if you were going to address this in the future. It appears that the Georgia Fair Lending Act does not specifically address the application of payments with regards to late charges.


A:
We recognize that the way the law is worded may present some real difficulties in application of payments.  However, the issue of application of payment is different from charging a late charge.  In your example, it might be possible to take the payment made in October and actually apply it to July which would be the payment required to be applied under Fannie Mae guidelines.  The point of the Act, however, is that you cannot charge a late charge for the October payment under those circumstances.  We realize this may seem inconsistent with the application rules but it appears to be the only way to comply with the GAFLA.  (Published 9/27/02)

18.
I am an attorney and I would like to know if all late fees on home loans must conform to the GAFLA requirements on October 1?


A:
The GAFLA covers all home loans made after October 1.  Consequently any loan made after October 1 will have to conform to the late fee requirement.  Loans made prior to October 1 are not covered by the Act.  Therefore, their late fee would not be covered by the Act.  (Published 9/27/02)

19.
The Act specifies a maximum late fee of 5% of the payment due may be charged. There is no mention of a minimum fee.  This may be an issue for home equity loans, or any loan with small monthly payments.  For example, as of the compliance date, is it now a violation of state law to charge a minimum late charge of $25.00 if the past due payment is less than $500.00?

A:
The answer is yes, it would be a violation if the late charge exceeded 5% of the past due payment.  (Published 9/27/02)

20.
Late Fees.  The note is due on the 1st of every month. The customer missed their July 1st payment and a late fee was assessed on the 15th.  Then the customer makes their July payment in August and is now due for August 1st.  Can a late fee be charged on August 15th?


A:
No, if they make the August payment in full, on time, no late fee applies.  The July payment is late and unpaid.  (Published 9/27/02)

21.
Under GAFLA can you charge a 5% late fee on a past due final balloon balance of $25,000.00 if your regular payment amount is $550.00?  (That would be a late charge of $1,250.00 as opposed to $27.50!)

A:
Although the Georgia Fair Lending Act did not define late payment, we interpret late payment to mean a regularly scheduled payment and not the final pay off.  Therefore, you could not charge the 5% late fee on the final balloon balance.  Under Georgia law, a debt that is due may have other types of interest that apply to such an unpaid balance.  (Published 9/27/02)
22.
If a loan financed single premium credit life insurance and closed before October 1, 2002, the loan is delinquent, and the loan documents provide for a late charge, is it permissible to charge a late fee on that portion of the monthly payment which would be attributable to the financing of the single premium credit insurance? 
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A:
This situation is not addressed in GAFLA.  If the loan was made after October 1, 2002, you could only charge a late charge on the principal and interest payment, plus any required escrow amount.  You could not finance directly or indirectly single premium credit life insurance after October 1, 2002.  (Published 9/27/02)

23.
If a regular payment amount is $200.00 and the payment is due April 1, 2002 and customer pays $100.00 on April 9, 2002 and then a late charge assesses for April on April 11th due to the payment being short $100.00 and then customer makes another payment on May 9, 2002 of $200.00 can you assess a late charge on May 11th for May since we take $100.00 of the payment they made on May 9th and applied it to April payment to complete the April payment and this leaves the May payment short $100.00?

A: 
No.  The laws says that since the April payment was late it can be assessed a late charge.  The May payment if it was timely and paid-in-full cannot be assessed a late charge.  If the May payment was late, although paid-in-full, it can be charged a late charge in and of itself.  (Published 9/27/02)
24.
If a customer makes full payments for April, May and June, 2003 and then skips the July, August, September payments and a late charge assesses for July, August and September months and then customer comes in on October 1, 2003 and makes one payment (which we would consider to be the July 1st payment) can we assess a late charge for October 1st or does this have to be considered the October payment?

A: 
No.  If the October 1st payment is timely and in-full no late charge may be assessed on it.  If you have charged a late charge for July, August, and September you are finished with late charges.  The loan may be in default, but that is a different issue.  (Published 9/27/02)
25.
Late payment (7-6A-3(3)).  Can you clarify that this 5% may be charged against the entire monthly payment amount due if the terms of the mortgage instrument so state?

A: 
The 5% late charge may be charged only on the principal and interest mortgage payment, plus escrow which could include property taxes, property (hazard) insurance and other include public utility charges.  No additional late charges nor amounts for optional insurance or the like can be added to the principal and interest payment and then a 5% charge imposed on top of that figure.  (Published 9/27/02)
26.
What are the rules or regulations on charging late charges on real estate loans?  I say it is 15-day grace period with a $5.00 or 5% minimum charge?  My co-worker says 10-day grace period with $10.00 or 10% minimum charge.  Isn't there some ruling about real estate and/or mobile home secured loans?

A:
If Georgia law regarding manufactured homes has a late charge restriction that is stricter than the GAFLA, under standard preemption analysis, the stricter law would apply.  Consequently, if the manufactured home restriction is more strict than GAFLA then it would apply.  If the $5.00 charge exceeded 5% of the payment under GAFLA it would not be permitted because in that instance the more strict law (GAFLA) would apply.  (Published 8/25/03)
MANUFACTURED HOME

1.
We apparently do some mobile home lending in mobile home parks.  In some cases, the owner of the mobile home only has a leasehold interest in the real property; so, the loan would be secured by the mobile home and the leasehold interest in the real property on which the mobile home is located.  Does a leasehold interest qualify as a loan under the Act under the definition of Home Loan or under Manufactured home?

A:
A leasehold interest is an interest in real property; therefore if that interest is taken as security for the home loan, it will be covered by the Act.  (Published 4/04/03 and 9/27/02)

2.
A customer applied for a refinance of their home to get a lower rate. Their home is financed, and the land is free and clear.  They refinanced their home in 2000, therefore, if they want to refinance now, and get a lower rate, would this come under GAFLA, since their land is paid for?  The home is a manufactured home and is the only collateral for the loan they now have.

A:
If the creditor wanted to make a loan secured by title to the manufactured home without including the underlying real estate then it would not be covered by the provisions of the Act.  However, if the loan is refinanced and title is pledged to the underlying real estate, along with the manufactured home, unless it meets some other specific exemption it would be covered under the provisions of GAFLA.  (Published 4/04/03 and 2/24/03)

3.
We purchase manufactured home retail installment contracts that have been originated by manufactured home dealers.  The contracts finance the purchase of the home only, no real estate is involved.  Our reading of the law leads us to conclude that this type of transaction would not be covered by GAFLA.  Would you agree?


A:
Yes.  (Published 4/04/03 and 2/24/03)

4.
Would a loan be considered GAFLA, if the bank takes land as collateral with a manufactured home on it?  We did not take the manufactured home as collateral. The person with the loan does own the manufactured home.

A:
This is problematic, because the law says if you take real estate upon which a home is located, it is covered by the Act.  Thus the answer is yes.  (Published 4/04/03 and 2/24/03)

5.
We have had a lender tell us that you can do two closings on a manufactured home-a construction closing and a final.  (This is considered a re-fi.)  It is based on appraisal only and many times the customer will have nothing invested in the home.  Is this acceptable?

A:
As we have explained in answers about construction loans, the construction phase may be exempt, but the permanent is not.  The construction phase must involve set up of the manufactured home.  Points and fees must be fairly allocated between the two loans.  (Published 4/04/03 and 2/24/03)

6.
We have a corporate borrower whose company does his own financing under a wrap program where a promissory note is made from an individual to this corporation for the purchase of a primary residence in a mobile home park.

The corporation currently has his business elsewhere, but now wishes to move his business with us.  He has requested a commercial loan for us to hold the financing of these properties for him.  For collateral we will take an assignment of each promissory note and security deed.  Do you feel GAFLA is applicable to this type transaction?

A:
This is a difficult legal issue on which we believe you will need to get an attorney’s opinion.  However, it is clear that should you need to take this collateral at any time and you are regularly extending consumer credit, you will become a creditor under GAFLA.  Consequently, part of the analysis you will need to do is whether you wish to take that risk.  The remaining issue is whether the assignment you take at the time you closed this loan is the type of assignment contemplated in the definition of “creditor” under GAFLA.  If a collateral assignment, which this appears to be, was not intended, then you would not be at risk.  In addition, of course, the loans that you are taking as collateral must have qualified as home loans or you will not have this problem.  In order to qualify as a “home loan” the borrower would need to give not only his or her interest in the mobile home but also the interest in the real estate.  (Published 4/04/03)
A:
This is a difficult legal issue on which we believe you will need to get an attorney’s opinion.  However, it is clear that should you need to take this collateral at any time you will become a creditor under GAFLA.  Consequently, part of the analysis you will need to do is whether you wish to take that risk.  The remaining issue is whether the assignment you take at the time you closed this loan is the type of assignment contemplated in the definition of “creditor” under GAFLA.  If a collateral assignment, which this appears to be, was not intended, then you would not be at risk.  In addition, of course, the loans that you are taking as collateral must have qualified as home loans or you will not have this problem.  In order to qualify as a “home loan” the borrower would need to give not only his or her interest in the mobile home but also the interest in the real estate.  (Published 2/24/03)

7.
I've been reviewing the questions and answers that were published on your website (as of 02/24/03), and two the questions seem to contradict each other.  I hope it is not my interpretation of what you have written, but the following questions regarding the financing of land without taking a lien on a mobile home are what I find ambiguous:
(1) Would a loan be considered GAFLA, if the bank takes land as collateral with a manufactured home on it?  We did not take the manufactured home as collateral.  The person with the loan does own the manufactured home.

ANSWER:  “This is problematic, because the law says if you take real estate upon which a home is located, it is covered by the Act.  Thus the answer is yes.”

(2) The bank finances the purchase of land on which there is also a mobile home.  The mobile home is financed by another lender.  Are we, as the real estate lienholder, required to document net tangible benefit to the borrower?

ANSWER:  “If you finance only the land you are not covered by GAFLA, nor is the bank that finances only the mobile home.  Take care that these two banks are not related and structuring would not be an issue.”

A:
The answer to question (2) above should be revised as follows.  If you, as the real estate lienholder, took that real estate (land) as security and there is or is to be a home located on the land (including a manufactured home) that loan will be a home loan under the Georgia Fair Lending Act.   Financing the manufactured home alone, with no security taken on the land, will not be a home loan.  Consequently, under the first GAFLA, if you have a covered or high cost loan, you will have to document tangible net benefit to the borrower if the previously refinanced loan was less than five years old.  If you relied on our previous answer at the time the loan was made, you will be protected to the extent the law allows by that reliance.  (Published 8/25/03)
8.
Is the financing of a purchase of a Mobile Home subject to the provisions of the Georgia Fair Lending Act?
A:
Yes, if done in connection with taking as collateral, real estate on which it is located.  (Published 8/25/03)
POINTS AND FEES

1.
At the beginning of the June 4, 2002 GBA seminar, the term "home loans" was discussed.  It was stated that financing of credit life insurance was prohibited on all home loans.  However, my handouts say that you include credit insurance premiums in your testing of the APR.  This seems contradictory.  Is this saying that if the customer gets the insurance from the insurance company and pays the cost outside of closing the loan, that you still have to count that amount in your points and fees?

A:
Yes.  In all home loans you may not finance single premium credit life insurance or any other premiums for credit life insurance into the loan.  If premiums or charges are paid on a monthly basis, they are not considered financed into the loan.  If you look at the definition of points and fees in §7-6A-2(12)(C), you will see that the law contemplates that a borrower might pay credit life insurance premiums in cash.  The borrower might pay one premium of a credit life insurance policy in cash at closing or, the “entire premium.”  The point to remember here is those premiums, however they are paid, are included in points and fees.  (Published 6/25/03))

A:
Credit life insurance may be provided to a borrower so long as it is not in any way financed in the principal of the loan, and is payable on a monthly basis.  (Published 4/04/03)
A:
In all home loans you may not finance single premium credit life insurance or any other premiums for credit life insurance into the loan.  But, if you look at the definition of points and fees you will see that the law contemplates that a borrower might pay single premium credit life in cash.  Perhaps it contemplates the borrower might pay single premium credit life with a second loan unrelated to the home loan and not included in any way in the home loan or the borrower might pay one premium of a credit life insurance policy in cash at closing.  The point to remember here is those premiums, however they are paid, are included in points and fees.  Credit life insurance may be provided to a borrower so long as it is not in any way financed in the principal of the loan, and is payable on a periodic basis.  (Published 9/27/02)

2.
I'm a contract processor with several clients.  I'm totally self-employed and not affiliated with any broker.  My processing fee is payable to me on the HUD 1 and is disbursed directly to me by the attorney. I consider myself a 3rd party vendor, like the appraiser and the attorney.  Does the broker have to include my fee in his points and fees analysis?

A:
Yes.  Your fees are not excludable under §226.4(C)7 real estate related fees.  Therefore, they are included in the points and fees calculation.  (Published 4/04/03 and 9/27/02)

3.
Do all Seller paid “points and fees” have to be included in the 5% trigger for a “high cost loan (even if the SELLER chooses the broker/lender, such as a builder who has its own broker/lender)?”

A:
Seller’s points (as defined in §226.4(C)(5) commentary) are now excludable from points and fees.  TILA should be consulted for compliance.  (Published 4/04/03)


Do all Seller paid “points and fees” have to be included in the 3% trigger for a “covered loan” or the 5% trigger for a “high cost loan (even if the SELLER chooses the broker/lender, such as a builder who has its own broker/lender)?”
A:
We do not see that who the seller is has any affect on the answer.  Any fees that go directly or indirectly to a broker will be included in points and fees.  We refer you also to the revised answer to the points and fees question regarding seller’s points and the restrictions thereon.  (Published 9/27/02)
4.
Do all escrow deposits for taxes and insurance (and amounts used to pay currently due property taxes) – when they are “rolled into the loan” - have to be included in the 5% trigger for a “high cost loan – even if the borrower does not have the money to pay these out of pocket at closing?”  (Published 4/04/03)


Do all escrow deposits for taxes and insurance (and amounts used to pay currently due property taxes) – when they are “rolled into the loan” - have to be included in the 3% trigger for a “covered loan” or the 5% trigger for a “high cost loan – even if the borrower does not have the money to pay these out of pocket at closing?”  (Published 9/27/02)
A:
Property taxes are excluded from points and fees per §7-6A-2(13)(G)(i) and hazard insurance payments are excluded per §7-6A-2-13(G)(ii) subject to the conditions specified. You will need to check in §7-6A-2(13) for what fees are included in points and fees and which fees are excluded.  Whether or not the borrower can pay them at closing is immaterial to the initial analysis of which fees are included and which are excluded.  (Published 4/04/03 and 9/27/02)
5.
Do all “courier fees” – even those required by the investor or those added by the closing attorney at the closing without the lender or the broker’s knowledge - have to be included in the 5% trigger for a “high cost loan?”  (Published 4/04/03)

Do all “courier fees” – even those required by the investor or those added by the closing attorney at the closing without the lender or the broker’s knowledge - have to be included in the 3% trigger for a “covered loan” or the 5% trigger for a “high cost loan?”  (Published 9/27/02)

A:
The GAFLA indicates that attorney’s fees may be excluded from points and fees, but they must be bona fide and reasonable.  If the lender or creditor charges courier fees or any other sort of processing fees those will be included in points and fees.  (Published 4/04/03 and 9/27/02))

6.
Under the ACT, on HELOCs we charge an annual maintenance fee for each year of the term of the line.  Does that initial annual fee need to be in the points and fees calculation? 

A:
These fees, if they comply with §226.4(c)(4), are now excludable from points and fees.  They must be periodic.  (Published 4/04/03)

A:
This annual fee could be interpreted to be a finance charge under Reg Z, Section 226.4.  It would appear, however, that the most that could be included in points and fees would be the first annual maintenance charge.  We assume for the purposes of this answer that the annual maintenance fee remains constant, is fair and reasonable.  (Published 9/27/02)

7.
Are both pre-payment penalties included in APR fees?  One customer could incur paying off existing loan and if new loan customer is taking has pre-payment provisions.

A:
The GAFLA provides that when you make a loan that any prepayment fees and penalties in that loan are included in points and fees.  In addition, if the same creditor or affiliate is refinancing a loan, any prepayment fees or penalties that are charged to the borrower on the old loan are also included in points and fees. (Published 4/04/03 and 9/27/02)  

The Act was amended so that if a servicer (only) who was not the original creditor wants to refinance the loan, the prior prepayment penalty if any will not be included.  (Published 4/04/03)

8.
If applicant is not given choice of closing attorney, the attorney fee closing, title search, title insurance and only doc prep/courier fees will all be points and fees.

A:
You are correct that points and fees will include all bona fide and reasonable attorney fees.  Document preparation fees as provided for in §226.4(C)7 are generally bona fide attorney fees.  (Published 4/04/03 and 9/27/02)
Title insurance if not provided by the attorney is a fee that is excluded, because it goes to an insurer.  (Published 4/04/03)

9.
Is mortgage insurance automatically an APR item included in points and fees?

A:
Yes.  Mortgage insurance is included points and fees because it is included in the finance charge in Reg Z.  (Published 4/04/03 and 9/27/02)

10.
If a premium for hazard and fire insurance is paid in cash by the customer and is not financed but is paid to an affiliate of the bank does this have to be included as points and fees? 

A:
No, under §7-6A-2(12)(G)(iv) they are excludable if conditions in §226.4(d)(2) of TILA are met.  (Published 4/04/03)

If a premium for hazard and fire insurance is paid in cash by the customer and is not financed but is paid to an affiliate of the bank does this have to be included as points and fees? (It appears that there are circumstances when this might be excluded under Reg Z but for GAFLA purposes it looks as though it should be included simply because it was paid to an affiliate). 


A:
There appears to be some conflict in the wording of the law with regard to hazard and fire insurance premiums paid to an affiliate.  The Department is seeking further clarification on this matter.  (Published 9/27/02)

11.
We are a mortgage broker.  Our company charges a two percent origination fee and a processing fee.  Will the processing fee be allowed after October 1st?  If we will not be allowed to charge a processing fee, could we enlarge our origination fee to compensate?

A:
Processing fees and origination fees will be included in points and fees.  They are not prohibited.  (Published 4/04/03 and 9/27/02)
12.
If the homeowner’s insurance and property taxes are part of a new loan are they considered compensation?  Using the above example, assuming the taxes and insurance represent 2.0%, would the Broker compensation be 6.0% and the overall closing costs equal 7.59%?  

A:
Property taxes are excludable under Section 7-6A-2(13)(G)(i).  Homeowner’s insurance or hazard insurance is excluded under GAFLA if conditions in 12 C.F.R. 226.4(d)(2) are met.  (Published 4/04/03)


A:
Property taxes are excludable under Section 7-6A-2(13)(G)(i).  Homeowner’s insurance or hazard insurance is excluded under GAFLA if it is not paid to a creditor or affiliate and so long as conditions in 12 C.F.R. 226.4(d)(2) are met.  There appears to be some conflict in the law about payment to a creditor or affiliate, and the Department is seeking further clarification.  (Published 9/27/02)

13.
If a broker/lender uses a loan processor that works out of her home and has her own sole proprietorship, will the loan processor still be considered an affiliate of the broker/lender?  Please consider two points - if the loan processor processes for several companies or if the processor processes for only 1 company.

A:
Loan processing fees are included as part of the finance charge.  Document preparation fees are excludable, since in Georgia, loan documents must be prepared by an attorney, and attorney fees are excludable if the consumer has a choice.  Normal processing is a finance charge and is included in points and fees.  (Published 4/04/03 and 9/27/02)

14.
Do points and fees counted in the percentage calculation test have to be clearly paid on the HUD 1 to a person other than the creditor/broker/lender or affiliate of creditor/broker/lender?  Specifically, in the case of the appraisal, credit report and inspection fees.  Also, as well as in the case of tax service fees which are usually transmitted to the service provided in large sums (is typically paid to the wholesaler on the HUD 1 and then remitted in groups to the tax service provider)?

A:
The test is to whom the fees actually go.  If the attorney or other party handles the fees and they’re ultimately passed to the third party that is where the test applies.  (Published 4/04/03 and 9/27/02)

15.
Do lenders need to consider closing costs of a previous loan being refinanced within 60 months when doing the APR and points/fees test on the new loan?

A:
You would not have to consider closing costs of a previous loan being refinanced for the APR points and fees test unless some of those costs could be incurred by the borrower on the new loan.  For instance, if there were prepayment penalties or some other fees that could be assessed against the borrower on the refinance loan, that would have to be considered.  Otherwise, closing costs of the previous loan would not have to be considered.  (Published 4/04/03 and 9/27/02)

16.
The Georgia Fair Lending Act ("GAFLA") restricts the fees that may be charged to the borrower to reinstate a loan in default.  Would it be permissible for the creditor/servicer to impose fees that are not specifically addressed in the statute, such as an appraisal fee incurred by the creditor/servicer after the borrower defaults?  If a creditor/servicer is not permitted to charge such fees to reinstate the loan, is it permissible for the creditor/servicer to recover these fees from the borrower at later time, for instance, when the loan is paid off or the borrower files bankruptcy?

A:
For high cost loans, the Act provides that during the period before the loan is accelerated, no fees may be charged.  After 30 days have run but before the loan is accelerated or other action is taken to foreclose there is $100 maximum for miscellaneous fees.  Once foreclosure is begun, which we interpret to mean when the ad begins to run until the actual date of foreclosure, the fees allowed are reasonable attorney fees and reasonable expenses.  Consequently, as to your question, if a borrower is merely in default no fees beyond those specified in 7-6A-5(12), which are principal, interest, late fees, and escrow deposits in arrears may be charged.   In reading this section together with paragraph (13) it would appear that if the loan proceeds all the way to foreclosure that the creditor may recover reasonable and necessary expenses incurred.  This would seem to indicate that this appraisal fee, if were deemed to be reasonable and necessary could be recovered at the time of foreclosure.  (Published 4/04/03 and 9/27/02
17.
It was stated that in a non-arms length relationship, such as a broker located in a Realtor's office, the Realtor's commission would have to be included in the "points and fees" if the Realtor was either the buyer's or seller's agent in the transaction.  Is this statement correct?  If so, how are we, as the lender, supposed to have any knowledge of such an arrangement between a broker and a Realtor?  Can you please clarify this?

A:
No.   (Published 9/27/02)

As long as the real estate commission is reasonable and generated from a legitimate real estate sales transaction and not connected to the broker or lender, it is not includable.  You say “non arms length” and we are not sure what you mean.  Simply sharing an office does not seem to force the inclusion of realtor fees.  (Published 4/04/03 and 9/27/02)
18.
Item #12 in Section I, Chapter 6a defines "Points and Fees" - in section (b) of that definition, the law indicates that all compensation paid to a broker..... including yield spread premiums...."provided that the portion of any yield spread premium that is both disclosed to the borrower in writing and used to pay bona fide and reasonable fees to a person other than the creditor.....is exempt from inclusion in points and fees".  (Published 4/04/03)


Item #13 in Section I, Chapter 6a defines "Points and Fees" - in section (b) of that definition, the law indicates that all compensation paid to a broker.....including yield spread premiums...."provided that the portion of any yield spread premium that is both disclosed to the borrower in writing and used to pay bona fide and reasonable fees to a person other than the creditor.....is exempt from inclusion in points and fees".  (Published 9/27/02)

Unless I am missing something, it appears that there is nothing different about this statement from the basic law - any fees paid to the creditor / broker will need to be considered in the percentage calculation.  The issue here simply refers to proper disclosure under RESPA and does not provide any benefit to the calculation process - am I correct?

A:
Disclosure is not the issue.  YSP payable to a broker will in most cases be included. GAFLA Section 7-6A-2(12) defines what is included and is not included when calculating points and fees.  (Published 4/04/03)


A:
Disclosure is not the issue.  YSP payable to a broker will in most cases be included. GAFLA Section 7-6A-2(13) defines what is included and is not included when calculating points and fees.  You would then compute the “total loan amount” as per Section 7-6A-2(20).  Then divide points and fees by the loan amount to get the points and fees percentage threshold.  As to disclosure under RESPA, HUD is proposing changes to the current rule.  (Published 9/27/02)

19.
In the case of Temporary Buydowns:  It is typical that the funds for the Temporary Buydown comes from Yield Spread Premium.  The subsidy that comes from the YSP is put into a fund and part of the monthly payments for the agreed upon period of time are "subsidized" from this fund.  This is clearly not a profit/charge/fee to the lender, but the subsidy funds will be shown as being paid to the wholesaler/lender on the HUD 1.  How should this be handled?

A:
As you describe this “temporary buydown” it would not be excludable under Section 7-6A-2(12)(B) because the YSP used does not fit any of the allowable fees.  (Published 4/04/03)


A:
As you describe this “temporary buydown” it would not be excludable under Section 7-6A-1(13)(B) because the YSP used does not fit any of the allowable fees.  (Published 9/27/02)

20.
Is upfront PMI included in the §7-6A-3 prohibition of financing "debt cancellation coverage"?

A:
We interpret PMI to mean a premium or other charge for a guaranty or insurance protecting the creditor against the consumer’s default.  Therefore, PMI would not be the same as debt cancellation coverage, which protects the consumer.  PMI is included in the finance charge.  (Published 4/04/03 and 9/27/02)
21.
What happens if the borrower pays the points and fees separately in cash?

A:
The definition of points and fees in §7-6A-2(12) does not differentiate what is in or out of points and fees dependent on how they are paid.  If they are charged they count, unless excludable under another section.  (Published 4/04/03)
A:
The definition of total loan amount excludes any points and fees that are not included in the principal loan amount.  Thus, if the borrower pays those points and fees in cash, they are not included in the total loan amount.  Remember, however, that those points and fees will be included in a points and fees test because they are charged to the borrower.  (Published 9/27/02)
22.
Can the DBF specify the exact points and fees used, by the ACT, to determine the amount finance and the resulting APR?  The points and fees required by the ACT appear to be over and above those required in the normal calculations of the APR.

A:
The calculations are not exactly the same.  As a general rule everything included in the finance charge will be included in points and fees unless Georgia Fair Lending Act excludes it or conditionally excludes it.  All fees excludable under Reg Z as real estate related fees in Section 226.4(c) are excluded as long as they are reasonable and not paid to a creditor or an affiliate except as provided in §7-6A-2(12)(G)(iv).  In addition, the Georgia Fair Lending Act lists a group of fees that are excluded, again if they are bona fide and reasonable and not paid to the creditor or an affiliate.  This list is very close to the §226.4(c)(7) list.  There are also some conditions on some exclusions. Therefore, the federal law is not entirely consistent with Georgia law on this subject.  The definition for total loan amount is provided in §226.32(a)(l)(ii)1 of the Reg Z Commentary.  Thus, you add all the points and fees in GAFLA and divide them by the total loan amount to get the applicable percentage.  You would then compare that percentage to the thresholds for high cost loans.  (Published 4/04/03)

A:
As a general rule everything included in the finance charge will be included in points and fees unless Georgia Fair Lending Act excludes it or conditionally excludes it.  All fees excludable under Reg Z as real estate related fees in Section 226.4(c)7 are excluded so long as they are reasonable and not paid to a creditor or an affiliate.  In addition, the Georgia Fair Lending Act lists a group of fees that are excluded, again if they are bona fide and reasonable and not paid to the creditor or an affiliate.  There are also some conditions on some exclusions.  Therefore, the federal law is not entirely consistent with Georgia law on this subject.  The definition for total loan amount is principal of the loan minus points and fees that are financed into the loan.  Thus, you add all the points and fees and divide them by the total loan amount to get the applicable percentage.  You would then compare that percentage to the thresholds for covered loans and high cost loans.  (Published 9/27/02)

23.
Under 7-6A-2(12), the points and fees definition, if fees are paid to a third party doc prep co, which is not an affiliate, as defined under the Act, but which is owned by a relative of the owner of the lender, are these fees to be included in the points and fees calculation, or, do you think that would be subject to attack as “any other subterfuge” under 7-6A-6(d)?  (Published 4/04/03)


Under 7-6A-2(13), the points and fees definition, if fees are paid to a third party doc prep co, which is not an affiliate, as defined under the Act, but which is owned by a relative of the owner of the lender, are these fees to be included in the points and fees calculation, or, do you think that would be subject to attack as “any other subterfuge” under 7-6A-6(d)?  (Published 9/27/02)
A:
Doc prep fees are fees paid to an attorney for preparation of legal documents. The definition of affiliate in the Act means any company that controls, is controlled by, or is under common control with another company and then the Act refers to the Federal Bank Holding Company Act which contains further examples and definitions.  The test that would need to be applied to answer your question would be to look at the relative of the owner of the lender to see if they met the definition or examples of affiliate.  This question is very fact-specific.  (Published 4/04/03 and 9/27/02)

24.
Under §7-6A-2(12), the points and fees definition, if the lender is paid at closing the third party costs, such as the appraisal fee, flood certification fee, etc., and then pays those sums to the third parties in a lump sum monthly as it is invoiced by the vendor, are those fees still excluded from the points and fees definition?  As you may know, it is the practice for these fees to be paid to the lender, and then for the lender to disburse, not for the closing attorney to cut checks for each of these individual fees. It seems to me that even though "compensation" is not defined, we can assume it is the dictionary definition, and as long as the fees charged are passed in their entirety (no padding allowed) to the third party, they would be excluded.  (Published 4/04/03)

Under 7-6A-2(13), the points and fees definition, if the lender is paid at closing the third party costs, such as the appraisal fee, flood certification fee, etc., and then pays those sums to the third parties in a lump sum monthly as it is invoiced by the vendor, are those fees still excluded from the points and fees definition?  As you may know, it is the practice for these fees to be paid to the lender, and then for the lender to disburse, not for the closing attorney to cut checks for each of these individual fees. It seems to me that even though "compensation" is not defined, we can assume it is the dictionary definition, and as long as the fees charged are passed in their entirety (no padding allowed) to the third party, they would be excluded.   (Published 9/27/02)

A:
Yes.  The fees so long as they are not as you put it “padded” would be passed on to the third party and would be excluded as long as they are on the list of excluded fees.  The test is to whom the fee is ultimately paid.  (Published 4/04/03 and 9/27/02)
25.
I am a real estate closing attorney. According to the Act, lenders cannot charge for a payoff statement except for a processing fee not to exceed $10.00 if sent by fax or for an update.  A lot of lenders charge much more than that and require full payment in order to satisfy the loan, typically $30 or $40.  If I require this to be paid at closing, do I violate the law?  If I deduct the excess charge and only send what is permitted under the law then what if the lender does not satisfy the loan and interest keeps accruing.  Who is liable for that?  How can a Georgia agency control a contract that was written before the law was passed?

This can create a whole host of title problems, none of which is in my control, but for which I or a title company could be made ultimately liable for.  Your guidance would be appreciated.

A:
The fee you describe appears to be a loan satisfaction fee.  The Act prohibits a charge beyond $10 to release a loan after payoff.  This does put you in a difficult position.  It does fall into the category as a charge for a release of loan; therefore, you would violate the law by charging this fee.  The creditor must, under this law, release the loan upon prepayment (§7-6A-3(4)).  (Published 4/04/03 and 9/27/02)
26.
Scenario - Builder or building company owns part or all of a mortgage company. The houses are sold and borrowers make the decision to have home financed with mortgage company which builder has ownership.  Mortgage Company Fees Worksheet is calculated using the normal mortgage criteria.
 ADVANCE \u 5
Is the builder's profit on home considered as a component of the "Points and Fees" calculation since builder has ownership interest in mortgage company?  (Notes of interest - There are many national mortgage/builder owned companies in Georgia.) 

A:
In a bona fide transaction, the builder’s profit should not be charged as part of points and fees in a home loan transaction.  However, the Department can see where this sort of relationship could be abused.  It is important to remember that transactions may not be structured to avoid the Act.  (Published 4/04/03 and 9/27/02)
27.
All lenders charge a .25% on 80% or less loans if the consumer chooses to waive their escrow account.  Normally, this fee comes out of the YSP to us.  I then charge this as a discount back to the consumer.  Will this be part of the "fees" we need to count?

A:
Yes.  This is a fee that would be included in points and fees.  (Published 4/04/03 and 9/27/02)

28.
A bank has loans originated before October 1, 2002.  If they had been originated after October they would be high cost home loans, and they have prepayment fee provisions that do not comply with 7-6A-5 because they are too high in amount.  Can the bank enforce these prepayment provisions after October 1, 2002 without violating the GAFLA?  Assume for purposes of this question that these pre-October loans are not refinanced, modified, renewed, or otherwise changed after October 1.  Assume also that the prepayment does not relate to any refinancing of the same loan by the bank or its affiliates.

A:
Since the loan in question was not made after October 1, 2002, it is not covered by the Act.  Therefore, the prepayment penalty will be enforceable.  If the consumer goes to another lender and refinances their loan after October 1, 2002, the Act will be in force.  That Act would provide that in that refinance any prepayment fees charged to the borrower by a creditor who is an affiliate of the new lender would need to be included.  Otherwise they are not included.  (Published 4/04/03 and 9/27/02)

29.
If a Broker closes a loan with a Lender with a prepayment penalty prior to October 1, 2002 and the borrower returns after October 1, 2002 before 5 years has elapsed to refinance to obtain a more favorable interest rate, will the prepayment penalty have to be included in the points and fees test if the new loan is closed with a different Lender at a lower interest rate?

A:
No, so long as the new lender is not an affiliate of the former lender.  (Published 4/04/03 and 9/27/02)

30.
How is the loan origination fee treated with regards to the Fair Lending Act --- is it treated as part of the two discount points, or as part of the 3% in fees/compensation?

A:
All loan fees are included in the finance charge in Reg Z and therefore would be part of points and fees in the Georgia Fair Lending Act.  (Published 4/04/03 and 9/27/02)

31.
Is the premium paid by the purchaser of a loan to the seller of a loan in a secondary market transaction included in the points and fees calculation?  Does your answer change if the seller of the loan is the originating lender on the loan?

We are a mortgage banker with a warehouse line of credit.  We originate and underwrite many of our loans and some are underwritten by various investors. However, we fund and do document prep on all of our loans.  We then sell these loans to our investors.  As such, we do not disclose SERVICE RELEASE premiums on the HUD 1.  As a part of GAFLA, do service release premiums have to count in total points and fees?  This is not addressed in the bill.  We typically hold these loans for thirty days before selling.

A:
The Georgia Fair Lending Act was not intended to interfere with legitimate secondary market activities of lenders.  Remember, however, there is a provision in the Act that prohibits structuring a transaction to avoid the Act.  The Department believes that if a lender makes a loan with their own funds, which funds are unrestricted (except as to a total dollar amount of the line of credit allowed), and if that lender sells the loan in the secondary market and receives a service release premium, then, consistent with RESPA, that Service Release Premium would not be disclosed or included in points and fees.

The Act includes YSP or Service Release Fees when paid to a broker, which also includes a broker who table funds a loan.  Those fees must be disclosed and included according to the terms of the Act.  If a “lender” uses funds provided by another lender, sells all their loans to that lender as a condition of provision of those funds, that lender is acting as a broker for purposes of the Georgia Fair Lending Act and any Service Release Fees will be included.  (Published 4/04/03 and 9/27/02)

32.
Assuming a broker does not receive a yield spread or any other premium until after the loan has closed (such as in a case where a broker “table funds” a loan and/or does not have to disclose a premium on the HUD-1 settlement statement), can the broker merely call it a “service release premium” and then be treated the same as a lender who does not disclose the service release or other “back end” premium?

A:
No.  Please see the answer above that deals with service release premiums and legitimate lenders.  (Published 4/04/03 and 9/27/02)

33.
We originate a large volume of first mortgage loans in our financial subsidiary.  These loans are underwritten for and sold to outside investors, generally within 7 to 10 days of closing. Although they are closed in our name, we really are acting as a conduit for the permanent lending investors.  How will the law affect us in this activity? The loans are literally gone from the bank at the time of sale.

A:
See answer to previous questions on this subject. Answer depends on whether you are acting as a lender or acting as a broker.  (Published 4/04/03)

34.
If the mortgage lender gets an underwriting decision from Freddie’s LP, Fannie’s DU or similar automated underwriting system will this be considered underwriting and therefore the YSP does not have to be disclosed? 

A:
See our answer above on the subject of who is a broker and who is a lender.  (Published 4/04/03 and 9/27/02)

35.
If the answer to question above is YES, and I truly do not believe that it can, does this also apply to out of state mortgage lenders? 

A:
Georgia Fair Lending Act applies to all home loans as defined in the Act, regardless of where the lender is located.  See our answer above on the subject of who is a broker and who is a lender.  (Published 4/04/03 and 9/27/02)
36.
If the licensed mortgage broker also acts as the real estate broker/agent for the sale of the property which secures the loan, is the commission paid to the individual in his capacity of real estate broker/agent included in the points and fees calculation?

 ADVANCE \u 5
A:
So long as the two transactions are distinct and arms length transactions, the real estate commission should not be included in points and fees.  If, however, the real estate transaction or the commission is structured in any way to evade the limitations of the Georgia Fair Lending Act, it could be a violation of the Act.  (Published 4/04/03 and 9/27/02)

Combining these two roles can produce conflicts of interest.  (Published 4/04/03)
 ADVANCE \u 537.
Do you agree that the premium for PMI which is paid at or before closing is included in the points and fees calculation, and that the monthly PMI premium is not included in the points and fees calculation? 

 ADVANCE \u 5
A:
Yes, the PMI premium, which is paid at closing, is included in points and fees and any future payments are not included in points and fees, so long as they are not financed into the loan.  (Published 4/04/03 and 9/27/02)

38.
Are processing fees paid to a third party, unaffiliated, processor included in the points and fees calculation?

A:
Yes.  These are not generally doc prep fees but rather are part of the cost of credit, included in points and fees.  Preparation of legal documents by an attorney chosen by the borrower are excludable.  (Published 4/04/03 and 9/27/02

39.
If a broker or lender leases office space to an appraiser, attorney, etc., will the fees paid to the appraiser or attorney have to be included in the points and fees test?

A:
Whether attorney fees need to be included in points and fees will depend upon whether the borrower can select the attorney from a list or otherwise.  As to the appraisal fees, you must consider that the law provides all compensation paid directly or indirectly to a broker will be included in points and fees.  Whether or not the lease payments to the broker or lender would constitute compensation for referral of appraisers is a legal question that would depend on looking at all the specific facts on a case by case basis.  Clearly if the leasing arrangement meets the affiliate definition in §7-6A-2(2), then the fees are included in points and fees test.  (Published 4/04/03 and 9/27/02)
40.
Prepayment penalty costs - I attended a seminar where the speaker stated that a lender or broker could refinance a loan with an existing prepayment penalty and these costs would not be included in the total costs allowable.  I interpreted the law differently and believed they would be included.  Please advise which is correct.  I do understand that any mortgage that we would process with a prepayment penalty would have those costs included in our total fees. 

A:
You are correct that the maximum prepayment penalty on any home loan you originate would have that cost included in total fees.  In the Act under points and fees §7-6A-2(12)(E), the law indicates that any prepayment fees or penalties charged to the borrower are included in points and fees if they refinanced a previous loan made or currently held by the same creditor or affiliate of the creditor.  Thus, the Act is clear that if you are related in any way to the creditor who made the prior loan, those prepayment fees paid will be included in points and fees.  The converse would appear to be true, that is if you are in no way related to that earlier creditor, then prepayment fees from the previous loan do not appear to be chargeable under points and fees.  (Published 4/04/03)

A: 
You are correct that the maximum prepayment penalty on any home loan you originate would have that cost included in total fees.  In the Act under points and fees §7-6A-2(13)(e), the law indicates that any prepayment fees or penalties charged to the borrower are included in points and fees if they refinanced a previous loan made, currently held, or serviced by the same creditor or affiliate of the creditor.  Thus, the Act is clear that if you are related in any way to the creditor who made the prior loan, those prepayment fees paid will be included in points and fees.  The converse would appear to be true, that is if you are in no way related to that earlier creditor, then prepayment fees from the previous loan do not appear to be chargeable under points and fees.  (Published 9/27/02)
41.
When financing a purchase transaction are fees paid by the seller included in the fee calculation for determining if a loan is a covered loan or high cost loan under Georgia Fair Lending Act?

A:
No, unless they are received by a mortgage broker, or are unreasonable, or are paid to the creditor or an affiliate of the creditor.  (Published 4/04/03 and 9/27/02)

42.
Clarify once again, from the meeting of 9/20, under the Home Loan Category allowable broker fees on two examples:   

(1)
Buyer applies for a $100,000 fixed rate loan; seller pays upfront MIP; closing cost are all exempt; broker charges 1% origination fee plus 2 points; rate is under the rate cap.  Is it okay? Under same application, if seller pays MIP and one of the points to broker via sales contract.  

A:
In the first part, you need to determine total loan amount under HOEPA.  You have said there are no points and fees for GAFLA, so the 3% would be not be a high cost loan.  The only other issue appears to be the MIP.  MIP is normally a finance charge and would be includable. However, in your example you have indicated that the seller pays the upfront MIP.  Since seller’s points are now excludable, this MIP may be excluded.  (Published 4/04/03)

A:
In the first part, you need to determine total loan amount.  If any costs to the borrower (included as points and fees) are financed they would be subtracted from the $100,000.  You have said there are no points and fees for GAFLA, so the 3% would be allowable.  The only other issue appears to be the MIP.  MIP is normally a finance charge and would be includable. However, in your example you have indicated that the seller pays the upfront MIP.  Our previous answer regarding seller’s points indicated that if a fee was paid by the seller and not in any way payable by the borrower and not paid to a creditor or affiliate, bona fide and reasonable, it would be excludable.  Therefore, in this example, the seller paid MIP would be excludable.  (Published 2/24/03)

(2)
Same scenario except buyer selects a broker's program for a "Lender Paid" (Wholesaler paid) 2-1 buy down that adds 3 points to the price. Can broker charge 1% orig. + 2 points to the parties?

A:
If a point is charged to the borrower, it will be includable unless it can be excluded as a bona fide discount point under GAFLA.  The origination fee and the 2 points (in dollars) are all points and fees.  (Published 4/04/03 and 2/24/03)

43.
How do yield spread premiums affect the 5% maximum points.

A:
Yield spread premiums (dollar amounts) must be included in the calculation of points and fees under the Act, unless they qualify for exemption as provided by Section 7-6A-12(B) of the Act.  (Published 4/04/03)


How do yield spread premiums affect the 3% maximum points.

A:
Yield spread premiums (dollar amounts) must be included in the calculation of points and fees under the Act, unless they qualify for exemption as provided by Section 7-6A-13(B) of the Act.  (Published 2/24/04)

44.
Can a broker accept less YSP from the lender in order to reduce the amount of finance charges so they are under the 5% limit?  The broker will change the amount on the HUD-1 to reflect the change in the amount of YSP.

A:
We do not see how a broker could “accept less yield spread premium”.  If the premium is paid to the broker and the rate subsequently increased that is the dollar that must be included as a point and fee.  The broker could lower the interest rate and therefore the lender would pay less yield spread premium.  This would be to the advantage of the borrower and the broker in your example.  (Published 4/04/03 and 2/24/03)
45.
Is it permissible to subtract lender credits to the borrower from the total points and fees subject to the 5% high cost loan test?

For example, if the loan “Total Loan Amount” is $100,000 and the total points and fees subject to the 5% rule are $5500, may the lender give a credit to the borrower of $900 toward payment of the points and fees (and reflect this credit in the 200 section of the HUD I Settlement Statement) to keep the total points and fees under $5000 and the loan out of the high cost category?

A:
A credit by the lender, if it reduces the points and fees actually charged to borrower, is essentially a waiver of part of points and fees.  If legitimate, this waiver could be treated as a credit and would reduce points and fees.  (Published 4/04/03 and 2/24/03) 

46.
What is the true definition of "Finance Charges" on the Points and Fees Calculation?  Does this include interest because on the TIL statement the interest for the term of the loan is included in the Fed block?

A:
You should focus on the GAFLA definition of points and fees.  It includes all finance charges, but interest is excluded in Section 7-6A-2(12)(A).  (Published 4/04/03)
A:
You should focus on the GAFLA definition of points and fees.  It includes all finance charges, but interest is excluded in Section 7-6A-2(13)(A).  (Published 2/24/03) 

47.
I am a mortgage broker in Georgia and I am having a hard time reading the new regulations as to "Financed P.M.I".  This would be the Fannie and Freddie (not FHA) program that allows the client to purchase the P.M.I. policy and add this amount to the original loan amount.  The result is NO P.M.I.  To add to the problem, the Financed P.M.I. offers a refundable and non-refundable program.  Also would you count this if he client pays for it at closing instead of adding it back in to the loan?  The question is, if paid in total at closing, is it an escrow or is it a cost of closing (closing cost)?

A:
We do not see the result as no P.M.I.  The policy is paid for, but financed.  Any cost to the borrower is included in points and fees.  So in this case, it would be included in the points and fees for GAFLA.  Also, mortgage insurance is a finance charge.  (Published 4/04/03 and 2/24/03) 

48.
Are regular buy downs in the category of special mortgage loans? 

A:
No.  Special mortgage loans are loans that are guaranteed by state, tribe or local government and/or nonprofit organizations and they are below market interest rates.  (Published 4/04/03)

A:
Special mortgage loans are loans that are guaranteed by state, tribe or local government and/or nonprofit organizations and they are below market interest rates.  (Published 2/24/03)

49.
Private Mortgage Insurance Premiums.  Mortgage insurance premiums are considered finance charges under TILA (prepaid finance charges if paid at or before closing).  In reading Section 7-6A-2(12)(C) I do not see where mortgage insurance premiums are specifically addressed, which left me to wonder whether or not all private mortgage insurance premiums paid throughout the life of the loan were to be considered points and fees (gasp!!).  I understand that it is the Department's position that only those private mortgage insurance premiums paid at or prior to closing will be considered as points and fees.  I also have been told, that FHA premiums paid at or prior to closing will not be considered points and fees.  Is this correct and are there any other mortgage insurance premiums that if paid at closing will not constitute points and fees?

A:
Yes, private mortgage insurance premiums paid at or prior to closing would be included.  Any fee that is paid at closing by the borrower is included unless it is specifically exempt under the statute.

Any fees paid at closing to FHA are not included.  (Published 4/04/03)
Any fees paid at closing on an FHA loan that the borrower would have to pay are included.  They would also be included in the finance charges.  (Published 2/24/03)
50.
Is there a full list of fees that we can exclude?  So far I'm assuming flood determination, recording, appraisal, survey, title insurance premiums, attorney fees [if the customer has a choice (do the attorney fees include all the items in the 1100 series of the HUD)].  What about the Georgia Residential Mortgage fee of $6.50?

A:
The fees that you list would be excluded provided they comply with GAFLA.  See §7-6A-2(12)(G)(iv) for the conditions under which title and hazard insurance may be excluded. The Georgia Residential Mortgage fee of $6.50 is in the nature of a tax and it would also be excluded.  The Department has been made aware of materials being developed by industry groups that may be of assistance in this area.  The Act spells out which fees are excluded in Section 7-6A-2(12)(G)(i)-(iv).  (Published 4/04/03)


A:
The fees that you list would be excluded provided they are not paid to the creditor or an affiliate.  The Georgia Residential Mortgage fee of $6.50 is in the nature of a tax and it would also be excluded.  The Department has been made aware of materials being developed by industry groups that may be of assistance in this area.  The Act spells out which fees are excluded in Section 7-6A-2(13)(G)(ii).  (Published 2/24/03)
51.
Are gift funds such as Nehemiah included in the fee cap in any way?  They are not a party to the transaction, not the borrower, the seller or lender.
A:
If these funds are provided to the borrower and are not chargeable to the borrower in anyway they would not seem to be included in points and fees.  (Published 4/04/03 and 2/24/03) 

52.
I am advising folks to include "processing fees" as "points and fees" because they are "finance charges" that are not otherwise excludable under Reg Z or GAFLA, even if paid to a third party.  Is this correct?

A:
Processing fees are included as points and fees.  Document preparation fees however, which means preparation of legal documents required in Georgia to be done by an attorney are excludable.  There may have been some confusion regarding this distinction.  (Published 4/04/03 and 2/24/03) 

53.
We use a third-party vendor to do our flood determinations and life-of-loan monitoring.  The entire fee charged for this service is remitted to the vendor.  Is the entire fee excludable from the APR calculation and points/fees under GAFLA or does the life-of-loan portion need to be separated and included in the calculations?

A:
This entire fee would appear to be excludable if it is used to continuously determine flood hazard.  Remember it must be reasonable and bona fide.  (Published 4/04/03 and 2/24/03) 

54.
We originate USDA Rural Development Guaranteed loans. The loan requires a 2% funding fee that is paid to USDA at the time of closing.  Will this fee be excluded from "points and fees"?

A:
These fees are excluded, as the law has been amended.  (Published 4/04/03)

A:
These fees will be included as the law currently reads.  However, the Department hopes that this issue will be addressed in the Legislature in 2003.  (Published 2/24/03)

55.
Is daily interest (per diem) included in the “points and fees” test?

A:
If in closing a loan the borrower is charged interim interest for a period of time up to when the first payment is made, that would not be included in points and fees, as interest is specifically excluded from points and fees in GAFLA.  (Published 4/04/03 and 2/24/03) 

56.
Could you clarify this for us?  Our understanding is that all lender funded closing costs that appear on a HUD-1 and all seller paid closing costs not specifically excluded and paid to the creditor, must be counted toward the points and fees calculations.

In this case, how do we treat an FHA loan with a lender funded 2/1 buy down that appears as a POC item on the HUD-1?  Typically, the cost of this is 2.5%.  Add that to the MIP of 1.5%, a 1% origination fee, and standard closing costs and the loan becomes a high cost loan.  We do not plan to do high cost loans.  Do we need to remove that product from our Georgia program offerings?

A:
Seller’s points are now excludable.  FHA MIP is excludable if paid directly to FHA.  The 1% origination fee and closing cost would be includable as points and fees.  We have answered, however, questions that regard temporary buy downs.  Fees paid for temporary buy downs are not excludable, so they would be added as well.  If the fee is paid by the lender and not chargeable to the borrower, it should be excluded.  (Published 4/04/03)

A:
FHA MIP is includable currently in points and fees.  The 1% origination fee and closing cost would be includable as points and fees as well.  We have answered, however, questions that regard temporary buy downs.  Fees paid for temporary buy downs are not excludable, so they would be added as well.  If the fee is paid by the lender and not chargeable to the borrower, it should be excluded.  (Published 2/24/03) 

57.
The broker, processor and lender are all included in the definition of "creditor" under GAFLA.  Section 7-6A-2(12)(E) states that prepayment penalties must be included in the points and fees test if the new loan "refinances a previous loan made...by the same creditor.  Does this mean that if a mortgage broker brokers a new loan that will refinance a loan the broker brokered less than 5 years ago and the old loan has a prepayment penalty charged to the borrower that prepayment penalty must be included in the points and fees calculation since the old loan and the new loan involve the same "creditor"?  (4/04/03)

The broker, processor and lender are all included in the definition of "creditor" under GAFLA.  Section 7-6A-2(13)(E) states that prepayment penalties must be included in the points and fees test if the new loan "refinances a previous loan made...by the same creditor.  Does this mean that if a mortgage broker brokers a new loan that will refinance a loan the broker brokered less than 5 years ago and the old loan has a prepayment penalty charged to the borrower that prepayment penalty must be included in the points and fees calculation since the old loan and the new loan involve the same "creditor"?  (Published 2/24/03)

A:
We believe the intent of the law was that if the party that funded the initial loan funds the refinance, then all of the prepayment charges need to be included, unless the broker table funded the first loan.  In your example, the broker who simply originates the loan may originate the second loan without triggering the prepayment provision.  (Published 4/04/03 and 2/24/03)

 ADVANCE \u 5
58.
On a refinance, are financed escrows for taxes and insurance to be included in the points and fees calculation?  What about the interest accrual on the payoff statement if there is no pre-payment penalty? 

And if this is to be included, then on a purchase transaction where the seller is paying these items, should they be included in the points and fees? 

A:
Escrows for taxes and hazard insurance would appear to be an excludable charge because the monies go to a listed third party under GAFLA and under 226.4(c)7. (The Department may need further clarification on what you mean by financed escrows.) We have already addressed interim interest and that is excludable because the GAFLA points and fees does not include interest.  Seller’s points are excludable, as defined in TILA.  (Published 4/04/03)

A:
Escrows for taxes and hazard insurance would appear to be an excludable charge because the monies go to a listed third party under GAFLA and under 226.4(c)7. (The Department may need further clarification on what you mean by financed escrows.) We have already addressed interim interest and that is excludable because the GAFLA points and fees does not include interest.  If a seller pays fees that do not go to the creditor or affiliate or a broker and they are bona fide and reasonable they may be excluded.  (Published 2/24/03)

59.
We are a broker that originates and closes primarily FHA and VA loan products (more than 75% of our pipeline).  Often times, borrowers will apply for an FHA or VA with intentions of not making a payment for the month they are closing in.  The borrower(s) feel in doing this, they are relieved from making a house payment for 2 months which---in their eyes, allows them to catch up on and/or improve their financial situation.  What implication does this have under the GAFLA?

A:
The Georgia Fair Lending Act does not permit the creditor to encourage default.  We have interpreted this to mean that it may be advisable to give the borrower a disclosure that he or she needs to make all of their payments on time.  This is not required by the Act, it is merely a way to document that the creditor has not encouraged default.  In any case, a prior loan payment is not included in points and fees.  As to FHA/VA imposed charges, they are excluded from points and fees.  (Published 4/04/03)

A:
The Georgia Fair Lending Act does not permit the creditor to encourage default.  We have interpreted this to mean that it might be advisable to give the borrower a disclosure that he or she needs to make all of their payments on time.  This is not required by the Act, it is merely a way to document that the creditor has not encouraged default.  In any case, a prior loan payment is not included in points and fees.  As to FHA/VA charges they are included in points and fees.  But, again, the Department anticipates that there may be legislative review in this area.  (Published 2/24/03)

60.
On a home equity line of credit that contains in addition to the closing costs and interest at Prime + 2% an annual fee of $50, should the annual fee be included in the points and fees calculation?  The first year’s annual fee of $50 is collected at closing. The subsequent years fee is added to the loan balance on the anniversary date each year.  If the HELOC has a 7 year maturity, would you include 7 x $50 = $350 to the points and fees calculation?

Please address, in the context of the text of Georgia Code §7-6A-2(12), including clause (F) addressing open-end loans, whether annual fees under a HELOC are included in the definition of points and fees.  (Published 4/04/03)

A:
Amended GAFLA excludes from points and fees items in §226.4(c)(4) of Reg Z.  Periodic fees for participation in a credit plan are excludable.  Annual fees appear to meet this definition.  The $50 annual fee charged at closing is excluded.  It cannot be a one-time fee.  (Published 4/04/03)

On a home equity line of credit that contains in addition to the closing costs and interest at Prime + 2% an annual fee of $50, should the annual fee be included in the points and fees calculation?  The first year’s annual fee of $50 is collected at closing. The subsequent years fee is added to the loan balance on the anniversary date each year.  If the HELOC has a 7 year maturity, would you include 7 x $50 = $350 to the points and fees calculation?
This FAQ, however, is not reliable.  In its answer, the DBF incorrectly states that an annual fee would be included in the finance charge under Regulation Z (12 CFR 226.4(c)(4) excludes annual fees from the definition of finance charge), but nonetheless concludes that only the first annual fee would be included in the calculation of points and fees.  In addition, the DBF ignores the text of the statute which would address an annual fee under a HELOC (the definition of "points and fees" states "for open-end loans, points and fees are calculated in the same manner as for loans other than open end loans, based on the minimum points and fees that a borrower would be required to pay in order to draw on the open-end loan an amount equal to the total credit line.").  It is unclear what this clause refers to considering that the definition of points and fees already includes all items required to be disclosed under 12 CFR 226.4(a) and 12 CFR 226.4(b) except interest or the time price differential.
Please address, in the context of the text of Georgia Code §7-6A-2(13), including clause (F) addressing open-end loans, whether annual fees under a HELOC are included in the definition of points and fees.  (Published 2/24/03)

A:
Since GAFLA did not exclude 226.4(c) 1-6, annual fees are not excludable.  As to inclusion, we stand by our answer that just the first year needs to be included.  (Published 2/24/03)

61.
I thought I had read somewhere that broker paid closing costs are not included in the points and fees test.  I can't seem to find it in the documentation now.  Is this correct?  If the broker shows a credit to the borrower on the front of the HUD for "Broker Paid Closing Costs," can the amount be excluded from the points and fees test?

A:
No.  Points and fees are determined according to the definition of points and fees in GAFLA. Seller’s points as defined in TILA are excludable, but there is no exclusion for broker paid fees.  (Published 4/04/03)
A:
No.  Points and fees are determined according to the definition of points and fees in GAFLA and not according to who pays them.  The Department has said, however, that due to the exclusion of seller’s points in TILA, seller paid costs not paid to the creditor or affiliate are excludable.  (Published 2/24/03)
62.
One of my questions relating to correspondent lending was referred to the Q&A website, see below:

We are a federally chartered savings bank with a commercial lending division offering a commercial loan product that can be utilized as a "warehouse line" for funding first mortgage transactions. The approval process for this line involves compliance with State licensing and our audited net worth requirements. The line is a non-captive line of credit, meaning the loan funded could be sold to another investor.  The fees we charge are a little higher on a loan sold to another investor using our line, however they are still competitive with other warehouse line providers in the market place.  My question, if a licensed Georgia lender is approved for our warehouse line of credit, funds the mortgage at closing with the funds from the line of credit and sells the loan to us, would the YSP need to be included in the "Points and Fees" calculation?  Question 2: Clarification of YSP used to pay Closing Cost.  We are seeing a number of loans submitted by brokers, in table funded transactions, using YSP to pay underwriting, document preparation, and processing fees. It is my understanding, when YSP is used for these fees it does not reduce the amount of YSP in the points & fees calculation, nor does it eliminate the fee from the points and fees calculation, creating a "double dip" effect, is this correct?  Also, the legislation outlines the eligible fees to reduce YSP if paid by YSP must be disclosed in writing. Does this mean, if those fees are not outlined in detail on a GFE to the borrower at application, they should not reduce YSP in the points and fees calculation?

A:
It would appear to us that the warehouse line provided to the broker/lender is not an arm’s length transaction.  In addition, the person using this line of credit would need to be a lender under the Georgia Residential Mortgage Act.  Therefore, we doubt that this product would allow exclusion of yield spread premium.

The exclusion of any part of the yield spread premium amount is provided for in the law.  Only certain fees paid neither to a creditor or affiliate will be subtracted from yield spread premium.  On the disclosure issue, the law also in the same code section says, “disclose to the borrower in writing”.  That is another requirement for reduction of yield spread premium.  (Published 4/04/03 and 2/24/03) 

63.
If we are refinancing an FHA loan and do not transmit the payoff monies by a certain time, GNMA charges a penalty that is passed along to the borrower.  Because this fee is wholly charged by and retained by a third party, rather than the lender or any affiliate of the lender, may we exclude the charge from the points and fees calculation when attempting to determine whether a loan is covered or high cost?

A:
This fee should follow the same guidelines as provided in GAFLA.  GAFLA does not exclude all third party fees.  If this fee is passed on to the borrower, it is a finance charge and would be includable in calculation of points and fees under GAFLA.  (Published 4/04/03 and 2/24/03) 

64.
The mortgage industry is more commonly making loans that "piggyback" a main mortgage.  I have a question about how to apportion fees in the following hypothetical:

A customer borrows 90% of the value of a residence to purchase it as a primary residence.  The loan is split into an 80% piece to be sold in the secondary market, and a 10% piece that is treated either as a 2nd mortgage or a home equity line of credit.  There are fees attributable to each loan, but some fees may not be neatly divisible between the two.  How should the lender apportion fees between the two loans, or should they be treated as one loan for purposes of GAFLA?

A:
It would appear that both the 80% and the 10% piece is a home loan.  Consequently, each should be treated as such and structuring would prohibit you from unfairly avoiding the thresholds on either.  We would suggest that you fairly and consistently attribute the applicable costs to each loan.  (Published 4/04/03 and 2/24/03)
65.
OCGA 7-6A-3(4) does not allow a creditor to charge more than $10.00 as a processing fee to provide payoffs.  Does this apply to payoffs of loans made prior to October 1, 2002, but paid off after October 1, 2002?

 ADVANCE \u 5 

 ADVANCE \u 5A:
Since GAFLA states it applies to home loans made or entered into after October 1, 2002, the limit on payoff charge would apply only to those loans made after October 1, 2002.  This may not, however, prevent consumers from raising GAFLA if you exceed these charges.  (Published 4/04/03 and 2/24/03) 
 ADVANCE \u 5
66.
If I am paying all the customer’s fees including appraisal, attorney, intangible tax and lender’s fees, can I subtract these fees from my yield spread when calculating the points test?  And also if I am paying the lender’s fees out of my yield spread do I have to count the yield plus those fees or just the yield.

IE: Yield spread of $3000

Lenders fees of  788.50

Attorney fee      500.00

Appraisal fee     250.00

Check from lender to Broker is only 1461.5

But HUD shows 3000.0 yield spread 

A:
In order to determine what part of yield spread may be not chargeable as a point or fee you need to look at §7-6A-2(12)(B).  In your example, lenders fees do not qualify, attorney fees qualify and appraisal fees qualify to be excluded.  If any “lenders fees” pay for an allowable third party fee, they could be excluded.  (Published 4/04/03)

A:
In order to determine what part of yield spread may be not chargeable as a point or fee you need to look at §7-6A-2(13)(B).  In your example, lenders fees do not qualify, attorney fees qualify and appraisal fees qualify to be excluded.  If any “lenders fees” pay for an allowable third party fee, they could be excluded.  (Published 2/24/03)

67.
We are a lender.  We close a construction permanent loan for a broker.   At closing he collects fees.  When the separated conversion happens about 8 months later, the broker locks in the loan and has a yield spread premium.  Must the fees from the initial closing be added to the YSP at the conversion for determining if the loan is a covered and possible a high cost loan?

A:
If you separate these loans into two transactions, the first may be exempt due to the initial construction loan exemption.  The second loan, however, needs to be a valid and bona fide loan on its own and therefore, fees attributable to it will need to be included.  Yield spread premium would be added to the permanent loan, as well as any costs fairly attributable to it.  (Published 4/04/03)
68.
In your Q&A you refer to the loan amount after the fees have been subtracted. Where does that come in in doing calculations?  

A:
Total loan amount is now defined in the amended Act and is consistent with TILA compliance in HOEPA, §226.32(a)(1)(ii), the commentary.  Our earlier comments may no longer be applicable to loans closed after March 7, 2003.  Certain §226.4(c)(7) fees may be subtracted.  (Published 4/04/03)

A:
Total loan amount is defined in the Act and means the principal balance of the loan minus the points and fees as defined in GAFLA that are included in the principal balance of the loan; in other words, that are financed.  Therefore, any points and fees (per GAFLA) that are financed will be subtracted from the principal balance to get total loan amount.  Then the percentage of points and fees will be calculated.  (Published 2/24/03)

69.
Restrictions on Transmitting the Balance Due Pay Off a Home Loan.  Ga. Code Ann. Section 7-6A-3(4) contains restrictions on charging a fee for "informing or transmitting to any person the balance due to pay off a home loan or to provide a release upon prepayment."  From the context of Section 7-6A-3(4), it appears the limit is on charging pay off statement fees.  However, Section 7-6A-3(4) could also be interpreted to limit charges for fees to expedite the pay off of an existing loan. Does Section 7-6A-3(4) limit the fees that a title service charges to pay off an existing loan that is being refinanced, such as a lender wire fee or a courier fee? 

A:
If the charges you explained are bona fide and reasonable then they do not appear to fall within the fee for informing or transmitting to any person the balance due to pay off the home loan.  Title service charges are dealt with in GAFLA and do not seem to fall into the pay off limitation.  Such fees should be bona fide and reasonable.  (Published 4/04/03 and 2/24/03)

70.
We have a borrower wishing to refinance her present mortgage loan that she has with USDA/RHS to lower her interest rate and get cash out to do some home improvements.  Her present mortgage is over 5 years old and has been paying on it since 1982.  It is at 13.5% and was a subsidized loan.  Her payments are no longer being subsidized.  In getting a payoff, the recapture amount has been added to the principal balance.  Our question is how do we consider the subsidy recapture? Would this be part of the new GAFLA fees that have to be considered or is it considered part of the payoff and a fee that is being paid to another government entity?  If we have to count this as a fee under GAFLA, this borrower will not be able to ever refinance her mortgage.

A:
Your question is a very good one.  We do not find that it would be answered clearly in any part of GAFLA.  Therefore, we suggest you consider reviewing the TILA and HOEPA to see if either of those Acts would include this fee as a point and fee.  If it would be considered a point and fee there, then it would be for GAFLA purposes.  In addition, if the new loan should be a high cost loan consider that you will need to show that this borrower is able to make the payments.  We would expect that if this matter were litigated a court would look very carefully at the prior loan in comparison to the current loan.  Clearly the flipping analysis does not apply since the present mortgage is over five years old.  (Published 4/04/03 and 2/24/03)
71.
SCENARIO: mortgage broker pays the wholesaler's underwriting fee out of the YSP.  When the points and fees calculations are run should both the YSP and underwriting fee be included, or should we simply include the full YSP and not count the underwriting fee?

A:
Yield spread premium can only be reduced by those factors listed in GAFLA.  A wholesaler’s underwriting fee is not one of those factors.  Therefore, it cannot be subtracted.  (Published 4/04/03 and 2/24/03)
72.
When calculating the points and fees for an FHA loan, do we automatically add the 30 days interest on a purchase loan?  This is to include all FHA purchase loans, even if the borrower is a first time homebuyer (we are to assume borrower will refinance or pay loan off early).

A:
If a charge is made for mortgage interest then it would be excluded under points and fees according to Section 7-6A-2(12)(A).  (Published 4/04/03)

A:
If a charge is made for mortgage interest then it would be excluded under points and fees according to Section 7-6A-2(13)(A).  In that section of the Act, interest is not included in points and fees.  (Published 2/24/03)

73.
If the bank provides VSI (Vendor's Single Interest) insurance on mobile home loans and retains a portion of the premium, should any of the premiums be included in the points and fees calculation?

A:
The law both in GAFLA and Truth-in-Lending appears to include this premium, which is a fee required by the creditor and is not borrower hazard insurance.  Whether part of the premium goes back to the bank or lender is not treated in the Act.  Therefore, the entire premium should be included if it qualifies.  (Published 4/04/03)
74.
Which “points and fees” are no longer included in the calculation, in the amended Act?

A:
The amended Act provides that the following points and fees are no longer included in the calculation, beginning with loans closed on or after March 7, 2003:



(1)  FHA/VA or Rural Development Loan fees paid directly to those agencies.

(2)  Hazard (title insurance premiums even if paid to a creditor or affiliate, so long as proper disclosures made).

(3)  All of the items listed on Reg Z, §226.4(c), which includes sellers’ points.  For items under §226.4(c)(7), they must not be paid to a creditor or affiliate.

(4)  Mortgage interest on government sponsored or government guaranteed loans that is accrued in advance and paid at closing is not considered a prepayment fee or penalty and is not therefore charged as a point and fee.

(5)  If a loan is refinanced by a creditor who happens to be the current servicer, but is not the current or original creditor or any affiliate of same, then any prepayment fees charged on the original loan need not be included.  (Published 4/04/03)
75.
Under Regulation Z, whether prepaid finance charges are financed or not financed, you must subtract the prepaids from the amount financed and add them to the finance charges (which ultimately increases the APR).  I’m getting “crossed up” because of this confusion.  Can you give me a fictitious example for practical purposes?  (i.e. a $100,000 loan with $1,000 in points and fees not financed by the borrower.)

A:
Under the amended Act, “Amount Financed” (TILA calculation) is the beginning of the total loan amount calculation.  You are correct that to get that, you will subtract prepaid finance charges financed or not financed.  In your example, $100,000 - $1,000 = $99,000, which equals amount financed.  The next step is to subtract any §226.4(c)(7) charges paid to the creditor, so long as they are financed.  The result is total loan amount.  (Published 4/04/03)


A:
For the $100,000 loan, if  $1,000 in points and fees (as defined in paragraph (13) of the definitions in the Georgia Fair Lending Act) were not financed by the borrower, in other words paid in cash at closing, then the total loan amount would be $100,000.  If, however, the $1,000 in points and fees (as defined in the Act) were financed by the borrower, the total loan amount would be $99,000.  Those points and fees, as defined in the Act, would be added to the total dollar amount of the points and fees in both cases.   But, for purposes of determining loan amount, they are only included if financed.   (Published 9/27/02)

76.
I need clarification in regard to the rate test. What rate is to be used when determining if a home loan is a covered home loan?  At a seminar regarding GAFLA a handout I received states "if the APR at consummation exceeds the greater of the prime rate (4.75%) plus 4% or 2% above 90-day RNY for FNMA (5.05%) or FHLMC (4.82%)".  Using the rates stated above for a 7-year balloon what set of rates would I use, the higher of 4.75%, 5.05%, 4.82% or the higher of the rate plus the variance 8.75%, 7.05%, 6.82%?

A:
You would use the second set of rates.  You add the 4 and 2 percentage points before you do the comparison.  (Published 2/24/03)
77.
Private Mortgage Insurance Premiums.  Mortgage insurance premiums are considered finance charges under TILA (prepaid finance charges if paid at or before closing).  In reading Section 7-6A-2(12)(C) I do not see where mortgage insurance premiums are specifically addressed, which left me to wonder whether or not all private mortgage insurance premiums paid throughout the life of the loan were to be considered points and fees (gasp!!).  I understand that it is the Department's position that only those private mortgage insurance premiums paid at or prior to closing will be considered as points and fees.  I also have been told, that FHA premiums paid at or prior to closing will not be considered points and fees.  Is this correct and are there any other mortgage insurance premiums that if paid at closing will not constitute points and fees? (Published 4/04/03)

Private Mortgage Insurance Premiums.  Mortgage insurance premiums are considered finance charges under TILA (prepaid finance charges if paid at or before closing).  In reading Section 7-6A-2(13)(C) I do …    (Published 2/24/03)

A:
Yes, private mortgage insurance premiums paid at or prior to closing would be included.  Any fee that is paid at closing by the borrower is included unless it specifically exempt under the statute.  (Published 4/04/03 and 2/24/03)

Any fees paid at closing to FHA are not included.  Published 4/04/03)

Any fees paid at closing on an FHA loan that the borrower would have to pay are included.  They would also be included in the finance charges.  (Published 2/24/03)

78.
I am still not sure about the treatment of the Yield Spread Premium and Servicing Release Premium, as they relate to comparison of your rate against the FNMA or FHLMC rate to see if the loan is a covered loan. Any clarification you can provide will be appreciated.

A:
The Yield Spread Premium must be included as a fee.  Service Release Premium under a previous answer may be excluded if bona fide and paid to a legitimate lender in an arm’s length transaction.  Comparison of rates against Fannie and Freddie to see if the loan is a covered loan is a completely separate analysis.  See our answers under Covered Loan.  (Published 2/24/03)

79.
I am trying to locate on your website the maximum allowable points that we are allowed to charge for real property or real estate transactions secured by real property (home loans).  Would you please assist me with this matter or direct me in the right direction. Your assistance is greatly appreciated.

A:
Refer to the Department's website at http://www.gadbf.org/ and click on the Georgia Fair Lending Act. Go to the actual Act and look under §7-6A-2 and find the definition of (4) Bona fide discount points, (6) Covered home loan, and (13) Points and Fees.  If you are referring to the maximum points and fees allowable under GAFLA, the threshold for a covered loan is 3% of the total loan amount and for a high cost loan it is 5% of the total loan amount.  (Published 2/24/03)

80.
Under Regulation Z, an attorney's "settlement fee" listed on line 1101 is required to be included in the finance charge calculation.  Under the GAFLA, can all attorney's fees be excluded from "points and fees" if the customer can select the attorney from an approved list?  Or must the "settlement fee" always be included under "points and fees"?

A:
GAFLA points and fees do not necessarily equal Reg Z finance charges.  If a home loan borrower is given a list of attorneys to choose from, the attorney’s fees are not included as points and fees under GAFLA.  The attorney’s fees must of course be bona fide and reasonable.  (Published 9/27/02)

81.
Points and fees on a covered home loan, can exceed 3% of the total loan amount as long as the borrower signs a disclosure that they get to choose the title company.  Is my understanding correct?


A:
We are not aware of a provision like the one you suggest.  The attorney’s fees may be excluded if the consumer has the opportunity to choose an attorney.  (Published 9/27/02)

82.
Is it true that the Department has decided that “undisclosed” or “hidden” fees paid to lenders by other lenders or investors (such as “service release premiums” or “net yield premiums”)  DO NOT have to be included in the 3% trigger for a “covered loan” or the 5% trigger for a “high cost loan, while lender paid broker compensation (such as “yield spread premiums”), which are disclosed, have to be included in the 3% trigger for a “covered loan” or the 5% trigger for a “high cost loan?

A:
GAFLA Section 7-6A-2(13)(B) includes all compensation paid directly or indirectly to a mortgage broker unless the broker compensation is used to pay certain bona fide and reasonable fees for the borrower as defined in that same section of the law.  Legitimate fees between lenders are excluded from points and fees, since inclusion would intercept legitimate secondary market sources and affect the availability of credit to mortgage borrowers. (Published 9/27/02)

83.
Per the definition in the regulation, it states that the total loan amount is the principal of the loan, minus those points and fees that are included in the principal amount of the loan.  Does this mean that if you finance the points and fees, only then do you subtract them from the principal of the loan?  


A:
Yes.  But remember you must not structure a loan by dividing it into separate parts to avoid restrictions of the Act.  (Published 9/27/02)

84.
Could you define "cost of the new loan" as referenced in §7-6A-4?  Should yield spread premium be considered in the costs to be recouped within 2 years?
A:
Cost of the new loan should include all points and fees as determined under GAFLA, which would include yield spread premium.  (Published 8/25/03)
85.
As a lender, would my VA & FHA funding fees be included in the calculations for a covered or high cost loan?
A:
No, these fees are excluded per the amended Act, effective March 7, 2003.  (Published 8/25/03)
86.
When a real estate agent is receiving a commission from the seller in a residential real estate transaction and representing the buyer, and the same real estate agent is also a mortgage broker or originator in the same transaction and receiving fees from the mortgage related to the buyer, do 5% caps for the new lending law include the real estate commission and the mortgage fees in combination?

A:
The situation you described presents problems.  We question whether a real estate agent representing the seller could also represent the buyer as a mortgage broker.  Even a real estate agent representing a buyer must be careful about these two roles.  It would appear that this person would have a conflict of interest.  At the very least the consumer must be made aware of this dual role.  Our previous answers on real estate brokers have indicated there must be clear division between the functions of the real estate broker and the mortgage broker.  In your situation the division is unclear.  If the fees are separately and legitimately earned and disclosed as such, they would not be combined.  Remember the prohibitions on structuring.  (Published 8/25/03)
87.
Under SB 53, will the FHA prepayment penalty be excluded from max fee calculations?  When paying off an FHA loan, the borrower must pay interest through the end of the month the loan pays off in.  Some underwriters are using this partial month's interest in the points and fees test as a pre-payment penalty, and some are not.  Is it considered a pre-payment penalty or not by the GAFLA?
A:
The amended Act does provide that the FHA prepayment penalty is not to be considered a prepayment penalty. Therefore, it could be excluded from point and fee calculations. (Published 8/25/03)
88.
In regards to Points and Fees and Mortgage Insurance, Is the below correct?  PMI monthly or upfront - INCLUDED in Points and fees FHA Upfront MIP, MIP Credit, or VA funding fee - EXCLUDED in Points and fees.


A:
Your assessments appear to be correct.  (Published 8/25/03)
89.
I have a few questions regarding the newly revised GAFLA Law dated March 7, 2003:
(1) Could you please distinguish which actual fees are included in the Point and Fees category?

A:
You will need to review the Act for this answer.  (Published 8/25/03)
(2) If the lender pulls the "Flood Cert" rather than the broker, is this included in the "Points and Fees" calculations?

A:
Look at §226.4(c)(7) and the fact that GAFLA provides that (c)(7) fees can only be deducted if not paid to a creditor or affiliate.  (Published 8/25/03)
(3) Before the revision, all "Points and Fees" were subtracted from the "Actual Loan Amount" to give what we call the "GA Loan Amount".  When dividing the "Points and Fees" by the Loan Amount, what is now considered the "Actual Loan Amount"?  (Example:  Points and Fees= $1,500 - Actual Loan Amount = $100,000)

                                                  $100,000.00                                               

     - 1,500.00
                                                    $98,500.00 (New GA Loan Amount)

 

                                                   $1,500 / $98,500 = 1.5%  (Old Calculation)

In this scenario, do we use the $100,000 or the $98,500 Loan Amount to calculate the correct percentage?

A:
Regarding the calculation of the total loan amount, you should refer to Reg Z, §226.18(b) for the calculation of the amount financed and total loan amount, which are basically calculated in accordance with the provisions of HOEPA.  (Published 8/25/03)
(4) When the law revision states "Seller Point" are not included, does this mean what the lender allows the seller to contribute to or towards closing cost?

A:
Seller’s points are defined in Reg Z and they indicate that they are fees imposed by the creditor and payable by the non-creditor seller of the property.  Consult the definition in Reg Z Commentary.  (Published 8/25/03)
90.
Under amended GAFLA (7-6A-2(12)(G)(iv)), title insurance premiums paid to a creditor or its affiliate are included in the "points and fees" test if disclosed as required by Reg. Z.  Does this exclusion also apply to fees for title opinions or reports when insurance is not obtained?

A:
We assume you mean that these fees are excluded which they are.  The exclusion applies only to premiums, commissions or similar charges paid to a creditor or affiliate.  For the sale of title insurance, we do not believe a title opinion should be included in this category.  (Published 8/25/03)

91.
I need clarification on the issue of a definition of loan amount to be used in the calculation of GAFLA fees.  In a cash-out refinance scenario, do you use the loan amount as listed on the note, or is it the payoff added to the cash-out amount?
In my case, the loan amount is $66,300.  The payoff is $49,000 and the cash-out amount is 15,000.  I believe that the GAFLA fees apply to the $66,300 and not the $64,000 (49,000+15,000).  Which one is correct?
A:
The beginning of the total loan amount calculation indicates that you take the amount financed in a cash out refinance, the payoff and the cash out amount are both financed.  Therefore, they would constitute the beginning of your calculation.  In addition, certain fees may be subtracted to achieve the total loan amount and those generally are financed charges that are financed in the loan.  You will need to consult the Commentary to Reg Z at 226.32(a)(1)(ii)(1) for an example of that calculation.  (Published 8/25/03)
92.
I have been searching the website to try and get more information regarding the cap on points and fees for Georgia. I have read somewhere that it is 3% and elsewhere it is 5%. Which one is correct?  Also in regards to fees, is the yield spread premium (YSP) included in that cap if it isn't paid out for any of the fees on behalf of the borrower? If half the YSP is paid toward fees on behalf of the borrower and the other half isn't paid out, do we still need to count all of YSP in cap or only the half that wasn't paid out?

A:
The Georgia Fair Lending Act has been amended to eliminate the covered loan category which may have caused your confusion regarding the cap on fees.  The current provisions in the Georgia Fair Lending Act regarding the maximum points and fees that can be assessed are included under §7-6A-2(17)(B).  Regarding your question on YSP.  YSP would be included in the definition of points and fees.  If it’s posed in your question, half of the YSP is used on behalf of the borrower to pay cost that the borrower would otherwise have to pay at closing, those fees could be excluded from the definition of points and fees.  (Published 8/25/03)
93.
Where can I find the worksheet for calculating Georgia high costs point and fees?

A:
Check with Georgia Bankers Association, Community Bankers Association or Mortgage Bankers Association.  Other private vendors may provide this, but you are ultimately responsible for correct calculations.  (Published 4/16/04)

94.
We recently moved from broker to lender status and were wondering how the GAFLA affects us as a lender.  Does the 5% maximum points and fee still apply since we are a lender?


A:
Yes.  (Published 4/16/04)
95.
I am trying to obtain documentation for Georgia State Law regarding what fees may be excluded from section 32 calculations.  At present, our company is taking a very conservative approach on this calculation as we include attorney fees.  Should these fees be included as well as others? 

A:
Under Georgia law, attorney fees may be excluded if consumer has choice of attorney.  Section 32 has its own definition of points and fees.  (Published 4/16/04)
96.
Does 7-6A-3(4) prohibit a lender from charging a government recordation fee to the consumer?

A:
We do not believe the intent of the law was to prohibit this fee (if there is one in Georgia, which we doubt). The law, as you suggested prohibits a fee to provide payoff balance due information.  We interpret this to mean a fee charged by the lender for the information, not a fee charged by a recording authority.  (Published 4/16/04)
97.
Is the processing fee payable to a third party a fee to be included with the rest of the points and fees?


A:
Yes.  (Published 4/16/04)
98.
We are licensed as a Mortgage Lender in Georgia.  We are not doing Manufactured Housing Lending in Georgia but are considering entering the market.  We provide construction funds and final close Manufactured Housing loans.  These loans are sold to a Lender with a full recourse agreement.  We are paid a fee by the Lender from the loan interest and another part of the interest is deposited in a loss reserve account to provide a guarantee against losses on the Manufactured Homes.  Our interest rates are well below your threshold and our closing costs are about half of the allowed costs.  We must service these loans and guarantee the Lender against loss on his portfolio.  Our fee and the loss reserve deposit are both refundable when a customer prepays or defaults.  Must we disclose our fee and the loss reserve amount as part of the closing costs?  

A:
We assume that the “fee” is in the nature of a yield spread premium and must be included in points and fees.  If the “loss reserve amount” is also part of the interest rate charged it must be calculated against GAFLA thresholds.  GAFLA is not generally a disclosure law.  (Published 4/16/04)

99.
Recently it came to our attention that when calculating the amount financed for the GAFLA points and fees test, one of our lenders has been subtracting the yield spread premiums and pre-payment penalty from the amount financed.  When doing our points and fees test we have been including the YSP and pre-payment penalty in the fee test but not when calculating the amount financed.  Can you clarify the correct way to figure the amount financed for purposes of GAFLA.

A:
If by amount financed you mean “total loan amount” that amount is now calculated according to Reg Z at 12 C.F.R. §226.32(a), in particular the commentary to that rule.  The commentary (paragraph 32(a)(l)(ii)) says you start with “amount financed” as determined by §226.28(b), and deduct points and fees that are financed by the creditor.  Examples follow the definition, and you may wish to check those.  Basically you use a GAFLA computation for the numerator and a Reg Z computation for the denominator, in order to determine whether you exceed the points and fees threshold for high cost loans.  (Published 4/16/04)

PREEMPTION

1.
Is the Georgia Fair Lending Act saying it does not apply to loans made by a bank? 

A:
No.  Since the Office of the Comptroller of Currency and the Office of Thrift Supervision have preempted Georgia law for their banks, to the degrees that those preemptions extend, then like Georgia banks will enjoy the same preemption.  (Published 8/25/03)
2.
Has the Office of Thrift Supervision (OTS) ruled Federal Savings Banks (FSB) exempt from the Georgia Fair Lending Act?  If so, How?
A:
The OTS issued a letter on January 21, 2003 (P-2003-1) that addresses its views on preemption. Since the new Act provides like-preemption for state institutions, this preemption could be relevant.  However, no state thrift institutions currently exist so there is currently no effect on state chartered banks.  (Published 8/25/03)
3.
On January 22, 2003, the OTS announced that federal law preempts provisions of the Georgia Fair Lending Act.  In conjunction with §7-6A-12 of the new Act, would this mean that federally chartered savings associations and their subsidiaries are exempt from the entire Act.  If federally chartered thrifts are not exempt from the entire act, which provisions are still applicable?

A:
If you are a federally chartered thrift you should check with your regulator or your attorney to interpret the OTS letter on preemption.  (Published 8/25/03)
4.
I have a question as to who is required to comply with the GFLA?  I have read that the amended Act adds a new provision to exempt state banks, trust companies, savings associations and credit unions to the same extent federally chartered banks, trust companies, savings associations. or credit unions can claim federal preemption to the Act.  Also applies to the above listed entities who have state charters in states other than Georgia.  With these exemptions, does the Act only applies to mortgage banks & brokers?
Would a federal credit union be exempt? 
A:
Each federally regulated entity must consult with their appropriate regulator to determine the extent, if any, that GAFLA is preempted.  The amendment to GAFLA at §7-6A-12 provides that for like state chartered entities, they will receive the same preemption.  (Published 8/25/03)
5.
Does the State of Georgia recognize the pre-emption from GAFLA asserted by the OTS?

A:
If you are a thrift institution you need to consult with your regulator with regard to the extent and scope of any preemption.  The Georgia Fair Lending Act provides that for like institutions, which would be Georgia thrift institutions, the preemption will apply to the same extent that it applies for federal institutions.  The issue of preemption and the extent of preemption is a vigorously contested nationally at this time.  (Published 8/25/03)
PREPAYMENT FEES

1.
With regard to the Georgia Fair Lending Act: A question has come up concerning how we should calculate the "maximum prepayment fees and penalties that may be charged or collected under the terms of the loan documents" in connection with the points and fees calculation.

If, for instance, the subject loan has variable rate terms and a prepayment penalty formula that expresses a factor of a number of months interest, i.e., "six months interest on prepayments greater than 20% of the unpaid principal balance", what interest rate and principal balance should be used in measuring compliance to the Act?

If the terms of the loan called for a periodic or life-of-loan adjustment cap, would we use the maximum rate that may be in effect during the prepayment penalty period?  If multiple rate increases would be possible during the prepayment penalty, would we assume that the rate increased the maximum amount in each succeeding adjustment?

Also, in using the above example, how would you advise us to calculate the unpaid principal balance, assuming a 100% prepayment, if the maximum prepayment fee might occur at some point in time during the life of loan (because of potential rate adjustment increases) other than at the time of inception of the loan.  

A:
Use a calculation based on numbers determined at closing, according to GAFLA guidelines for calculating APR (TILA) and using the principal balance at closing.  We believe the Act requires that you take a worst-case scenario and do your computation based on that.  (Published 4/04/03 and 2/24/03)
2.
Section 44-14-3 (b)(3) permits a grantee to charge for recording a cancellation of a deed.

Section 7-6A-3(4) appears to prohibit any charge for recording a cancellation of a deed.  I assume this is true since the cancellation cannot be provided by facsimile and no one should have to request the cancellation since it is required by Code Section 44-14-3.

Is this assumption correct? And does GAFLA preempt Code Section 44-14-3(b)(3) in so far as home loans are concerned?  

A:
The Georgia Fair Lending Act appears to prohibit a charge for providing a release upon prepayment.  Section 44-14-2 permits a charge for the cost of recording a cancellation or satisfaction.  We believe those courthouse charges would be permitted.  (Published 4/04/03 and 9/27/02)

 ADVANCE \u 5
3.
It is my understanding that the addition of prepayment penalties for existing loans to be refinanced, whether the loan was originated and closed by the same lender or it's affiliates, applies only to loans that have been originated and funded after the new law went into effect October 1, 2002. 

For example, a loan that was originated and funded in 1999 (less than 5 years) with a prepayment penalty, is now ready to be refinanced, by the same lender or one of its affiliates, to a new loan with no prepayment penalty.  The loan meets the test of reasonable, tangible net benefit and is a large monthly savings to the borrower.  It is my understanding that the prepayment penalty from the old loan being refinanced is not to be calculated in the new points and fees of the new loan.  The logic is that the new GAFLA was designed to affect loans that are originated and funded after October 1, 2002 only.  The intent of the new law is not to penalize borrowers, or lenders for that matter, with the ability to refinance old loans with ethical lenders for more advantageous loans and terms.

A:
We believe that the Legislature intended to include all previous loans made or currently held by the same creditor or affiliate of the creditor.  Consequently, if there is a prepayment penalty to be paid after October 1, 2002, regardless of when the former loan was made, it will need to be calculated in points and fees.  Note that mortgage interest accrued in advance on a government sponsored loan is not considered a prepayment penalty (§7-6A-2(12)(D).  (Published 4/04/03)

A:
This is a difficult question.  However, we believe that the Legislature intended to include all previous loans made or currently held or serviced by the same creditor or affiliate of the creditor.  Consequently, if there is a prepayment penalty to be paid after October 1, 2002, regardless of when the former loan was made, it will need to be calculated in points and fees.  (Published 2/24/03)

4.
I have a question in reference to prepayment penalties.  I signed a loan in March of 2002 and I am currently in the process of trying to refinance my home and realized that I have a prepayment penalty of about 4% of the payoff amount.  I realize that the prepayment penalty law went into effect October 2002.  However as a homeowner prior to this date do I have any rights with the prepayment penalty?

A:
GAFLA does not cover this situation.  (Published 8/25/03)
5.
Does the Georgia Fair lending Act where it pertains to Pre-Payment penalties cover loans originated after this new law was passed or is it retroactive covering all loans, even those loans closed prior to the new law being passed.

A:
Loans closed prior to October 1, 2002 are not affected.  (Published 8/25/03)
6.
If I entered into a loan document in 2000, which has prepayment provisions in violation of the lending laws -- i.e., the prepayment penalty is applicable if I refinance within the first 5 years of my loan and the penalty is 6 months worth of interest -- are the new provisions applicable to my loan?  It seems to me that this prepayment penalty provision is in violation of Section 7-6A-5(1).


A:
Only if your loan was closed after October 1, 2002.  (Published 8/25/03)
7.
Are prepayment penalties in violation of loans that do not qualify as "high-cost home loans"? 


A:
No.  (Published 8/25/03)
8.
If a creditor makes a loan and then subsequently sells such loan to an investor, and then refinances such prior loan, must the prepayment penalty of the prior loan be included in the 5% points and fees test? 

Such prepayment penalty will be included in the payoff calculation submitted by the current holder of such loan.

A:
The law provides that the prepayment penalty must be included if the loan refinances a previous loan made by the same creditor.  Thus it would appear to be included in points and fees.  §7-6A-2(12)(E).  (Published 4/16/04)
9.
Lastly, to comply with this requirement, it will be necessary to match each and every application to a data base populated by all prior Georgia borrowers to whom we have ever made any loans.  We are not complaining, but this seems to be the only way to assure compliance. Do you have any suggestions?

A:
If the earlier prepayment penalty was paid and properly accounted for, there is no need to go back and research if a subsequent refinance of your own loan occurs.  Only if the prepayment penalty is outstanding do you need to keep records and only if you refinance that same customer who then pays the penalty.  (Published 4/16/04)
10.
Are second homes required to have no pre-payment penalty as are owner occupied homes in the state of Georgia?

A:
Prepayment penalties are not outlawed in Georgia.  They must be disclosed, and must be factored into calculations under GAFLA.  “Second” homes, if they are not the principal dwelling, are not included within the purview of GAFLA.  (Published 4/16/04)
PRIME RATE

1.
Is the Wall Street Journal prime and the Federal Reserve System prime the same?


A:
No, not necessarily.  The law requires that you use the loan rate published by the Federal Reserve System.  The safe approach is to access the Federal Reserve prime rate at their website  http://www.federalreserve.gov/release/h15/update/.  (Published 9/27/02)

REASONABLE TANGIBLE NET BENEFIT

1.
How do we define “net tangible benefit” if we are refinancing a property within five years with a high cost home loan?  Is the borrower allowed to type a letter to define it, or are there pre-defined guidelines?

What is considered a "tangible net benefit" to the borrower and how must it be documented?

NOTE:  This answer was originally published September 27, 2002.  It is revised slightly to cover only high cost home loans, as the amended Act provides.  (Published 6/25/03)


A:


Reasonable Tangible Net Benefit (RTNB)
There have been several requests for the Department to issue regulations to this law.  The primary request we have received to issue regulations has been to define “reasonable tangible net benefit” (RTNB).  Other states that have passed fair lending laws on home loans have used this same language in their laws (North Carolina, Florida, Virginia, West Virginia, Iowa).  So far, there are few standards to govern what is a RTNB in any of these states.  There were many attempts during the legislative process to add definition to this term.  These definitions were not adopted by the legislature.  Many questions have been raised on what is RTNB due to the lack of bright line standards for compliance in the law.  

What is RTNB?  

RTNB is the realized benefit(s) to the homeowner that is necessary for the homeowner to receive when the homeowner refinances (flips) his/her home within 5 years of the consummation of the previous home loan when the rate for the refinanced home loan exceeds interest rate or points and fees thresholds of a high cost loan as defined in OCGA Section 7-6A-4.


What is a realized benefit?  
A tangible benefit derived by the borrower from the refinance of a home loan into a high cost home loan.  This realized benefit to the borrower is determined by a written review of all the borrower’s circumstances of the refinance including an analysis of the terms of both the new and refinanced loans as well as the cost of the new loan.

How is it determined?
RTNB is determined on a case by case basis as each borrower’s circumstances and previous loan terms are unique.  RTNB is determined by the lender’s analysis of each home loan refinanced within 5 years of the original loan into a high cost home loan.  This lender analysis should utilize bank forms and documentation that are applied consistently for each high cost home loan.  This analysis should be written and should be documented in the borrower’s loan file.  In addition, the lender should consider written documentation in file that would describe the lender’s discussion with the borrower of the RTNB, the determination of the RTNB preferably in the borrower’s own words, the supporting conclusions stating why RTNB exists at the time of loan origination, and the borrower’s and lender’s acknowledgement of this discussion of RTNB.

If a borrower and lender disagree that the borrower received a RTNB on a refinance of a home loan, the dispute may well go to a court of law and that court will decide using the standard of “preponderance of the evidence” as stated in 7-6A-7 of GAFLA.

RTNB is required on home loans that are refinanced within 5 years (Section 7-6A-4) into a high cost home loan.  Flipping is described in GAFLA as an “unfair act or practice”, and no creditor may engage in flipping.    The Department’s regulated institutions and licensees should take at least the following steps to prepare to avoid flipping.  Examiners will use these steps to help determine if the regulated institution or licensee is complying with the flipping prohibition in GAFLA.

Step 1:
Regulated entity’s lending personnel should have received training on GAFLA. This training can be either internal or external training.

Step 2:
The regulated entity has documented policies and procedures that cover GAFLA and particularly how the entity handles refinancing of home loans in 5 years or less for high cost home loans.


Step 3:
The regulated entity has reprogrammed their information systems and products o comply with GAFLA.

Step 4:
The regulated entity’s loan files contain documentation completed by the loan officer discussing the RTNB to the borrower by analyzing all of the circumstances, including both the terms of both the new and refinanced loans, the cost of the new loan, and the borrower’s circumstances.

Step 5:
The regulated entity’s loan files contain documentation that the loan officer and the borrower discussed and acknowledged the RTNB to the borrower.  The file would be best documented if the borrower described the RTNB in his/her own words with the acknowledgement of both the borrower and the lending officer.

The following are examples of possible RTNB, but as discussed above, all circumstances must be considered.  These examples do not constitute in all cases non-rebuttable evidence that GAFLA Section 7-6A-4 has been fulfilled.

(1)  Borrower’s total monthly payment to pay the new mortgage debt will be lower than the total of all monthly obligations being financed, taking into account points and fees;

(2)  A cash payment that is greater than the points and fees is received by the borrower at closing, which the borrower certifies is necessary for some personal or family need;

(3)  The rate on the loan is changed from an adjustable rate to a fixed rate, with the borrower certifying in writing that he or she regards the change to a fixed rate obligation to be a financial benefit;

(4)  The fixed rate is changed to a lower fixed rate and the regular loan payments will allow the borrower to repay the cost of the points and fees within two years from closing;

In summary, RTNB is not a fast and simple definition.  It is determined on a case by case review considering the borrower’s circumstances and the rates and terms of the old and new loans and the cost of the new loan.  The examiner’s review of a home loan that has been flipped as defined in 7-6A-4 will entail a review of all the circumstances surrounding the loan and whether the lender has documented the borrower received the RTNB that is realistic and improves the financial condition of the borrower at the time the loan is consummated.  (Published 4/04/03 for high cost only and 9/27/02 for covered and high cost loans)
2.
Please define the term "Net Tangible benefit".  Would a debtor with a home mortgage loan in default and/or beginning the process of foreclosure be allowed to refinance or consolidate, even if it is a equal or higher interest, to avoid the loss of his property?

A:
Please see discussion on Reasonable Tangible Net Benefit.  (Published 9/27/02)

3.
I have a question regarding the GAFLA.  If a borrower has an existing first mortgage that has been open for 61 months and a second mortgage that has been open for 24 months, and we want to refinance both mortgages into a first mortgage, do we still have to pass the net tangible benefit test?
A:
Since you are refinancing a loan (second mortgage) that is under five years old you will have to pass the tangible net benefit test if the resulting loan is a high cost home loan.  (Published 4/04/03)

A:
Since you are refinancing a loan (second mortgage) that is under five years old you will have to pass the tangible net benefit test.  (Published 9/27/02)

4.
We are being told by various sources that have attended meetings with the Department of Banking that in a refinance transaction for debt consolidation where the mortgage was being paid off in the first five years, that even if we are saving the consumer $400.00 to $1000.00 a month that this would not be a tangible net benefit to the borrower.

I would like to know if this is true?  If so, was this the intent of the legislation?  I have read the law numerous times during the legislative process and studied the final version. Additionally, I observed all of the debate in both the House and Senate and had numerous discussions with members of the General Assembly on this topic, I was assured that only if there was no tangible benefit to the borrower as defined in the legislation would it be prohibitive, but that debt consolidation where a consumer is saving on interest (charge cards and other high interest loans), thereby improving their monthly cash flow would be a tangible net benefit. 

A:
Please see our answer on reasonable tangible net benefit.  The concept you’re gleaning from the various meetings is that all of the borrower’s circumstances need to be taken into account, not just one fact in the resulting refinance.  (Published 9/27/02)

5.
Can you explain how a one year term loan would be affected under this law?

A:
If this loan is refinanced into a high cost home loan as defined in §7-6A-2(7), it will have to meet the reasonable tangible net benefit test.  (Published 4/04/03)

A: 
If this loan is refinanced into a covered or high cost home loan as defined in §7-6A-2(6), it will have to meet the reasonable tangible net benefit test.  (Published 9/27/02)
6.
If a bank refinances a home loan from another bank or financial institution, and that loan has not yet reached the five-year anniversary date, must we, as a new lender, be able to document (prove) "reasonable, tangible net benefit" to the customer to handle the refinanced loan?


A:
Yes, if the refinanced loan is a high cost home loan.  (Published 4/04/03)

If a bank refinances a covered home loan from another bank or financial institution, and that loan has not yet reached the five-year anniversary date, must we, as a new lender, be able to document (prove) "reasonable, tangible net benefit" to the customer to handle the refinanced loan?

A:
Yes, if the refinanced loan is either a covered or high cost home loan.  (Published 9/27/02)
7.
If a person wants to refinance their home for cash out to do home improvements - if the rate is going from 11% down to 7% but the payments are going up due to borrower getting $50,000 cash out of the home - is that a benefit or not?  The payments are going up, but the interest rate is coming down.

A:
If the refinanced loan is a high cost home loan, the Act provides that all circumstances must be reviewed not just the rate and not just whether the customer is getting cash out.  The entire picture needs to be taken into consideration.  The example you describe may indeed be a benefit, but there could be extenuating factors and all factors must be taken into consideration.  (Published 4/04/03)

A:
The Act provides that all circumstances must be reviewed not just the rate and not just whether the customer is getting cash out.  The entire picture needs to be taken into consideration.  The example you describe may indeed be a benefit, but there could be extenuating factors and all factors must be taken into consideration.  (Published 2/24/03)
8.
The bank finances the purchase of land on which there is also a mobile home.  The mobile home is financed by another lender.  Are we, as the real estate lienholder, required to document net tangible benefit to the borrower?

A:
If you finance only the land you may be covered by GAFLA because the Act says a home loan includes a loan secured by a mortgage on land on which is located a home, including a manufactured home.  The bank that finances only the mobile home would not be covered.  Take care that these two banks are not related and structuring would not be an issue.  (Published 4/04/03)

A:
If you finance only the land you are not covered by GAFLA nor is the bank that finances only the mobile home.  Take care that these two banks are not related and structuring would not be an issue.   (Published 2/24/03)

9.
How does this new Act affect the lowering of interest rates only - "streamlining," where nothing is done BUT lower rates?

A:
If new loan documents are executed and filed or recorded, a new loan exists.  The total circumstances of the loan have to be taken into account to determine the effect of the Act.  The lowering of interest rates certainly could be considered a tangible net benefit but you would also have to look at the points and fees that were involved in the loan before determining whether or not this particular loan would be considered a high cost loan under the Act.  (Published 4/04/03)

A:
If new loan documents are executed and filed or recorded, a new loan exists.  The total circumstances of the loan have to be taken into account to determine the effect of the Act.  The lowering of interest rates certainly could be considered a tangible net benefit but you would also have to look at the points and fees that were involved in the loan before determining whether or not this particular loan would be considered a covered loan under the Act.  (Published 2/24/03)

10.
It is certainly possible that we might make a loan to refinance an existing first mortgage loan, and we understand (or think we understand) the need to show a net tangible benefit if that loan is less than 5 years old and our loan is a covered loan.  However, what happens if the first mortgage we are refinancing is more than 5 years old, but there is a small second mortgage loan that is less than 5 years old.  Does the existence of that second mortgage, if it is also going to be paid off, trigger the need to do the tangible benefit test if the loan we are making is "covered?"  If so, can you please confirm that the tangible benefit test would apply to the borrower's entire financial condition and situation, which would include both loans, rather than to either one separately.  This question relates to the possibility that our rate might be better than that of the first mortgage, but might not be better than that of a small second initiated recently.  The analysis would be a lot different if you combine the existing liens and look at the overall benefit, rather than just comparing the new loan to the existing ones separately.


I am confused on how to interpret Section 7-6A-4 which describes "flipping" a home loan. As I read this section the first part states the flipping occurs when a creditor makes a home loan to a borrower that refinances an existing home loan within the prior 5 years when the new loan does not provide the borrower a reasonable tangible net benefit. If, however, the borrower can show that he/she has obtained a reasonable tangible net benefit the creditor will not be considered to be flipping.

Where I become confused is with the second portion of this section that deal with special mortgages. This statute states that it is presumed to be flipping where a covered loan refinances an existing home loan within the prior 5 years and the existing loan is a special mortgage that gives the borrower special benefits and some or all of those benefits are lost with the new loan. There is no language in this part of the statute that indicates that the new loan can be made if the borrower can show a reasonable tangible net benefit. Does this language mean that in a refinance of an existing special mortgage where the borrower loses a special benefit the presumption of flipping cannot be overcome? If that is the case no lender can refinance a special mortgage less than 5 years old since in most cases the borrower would lose one or more of his/her special benefits. Is this interpretation correct? Can this presumption be overcome if the borrower can show he/she has obtained a reasonable tangible net benefit?

A:
If you refinance the second mortgage and the first mortgage, combining both into a single mortgage and the second mortgage is less than 5 years old you will fall into the covered loan test.  You would then need to show a reasonable tangible net benefit based on the borrower’s circumstances, considering both refinanced loans and the new loan.  If you only refinance the older loan you will not.  



As related to special mortgages, we would agree with you that the presumption could theoretically be overcome.  However, due to the advantageous conditions of these types of loans, it would appear to us to be difficult to show a tangible net benefit if one of these loans was refinanced.  (Published 2/24/03)

11.
Do you have any sample forms/worksheets, i.e.:  sample disclosure for the attorney fees, worksheet to come up with a "net tangible benefit". anything would be greatly appreciated?

A:
The Department has not provided sample forms or worksheets.  However, please consult our extensive previous answer on tangible net benefit.  We also understand that both banker associations have provided guidance to their members.  (Published 2/24/03)

12.
If you have a loan that is NOT considered a “covered loan” (meaning closing costs are under the 3%) are you still required to complete the RTNB form? 

A:
No, although some lenders have decided to require a form done on all refinances.  There is no legal requirement for a reasonable tangible net benefit form in the Act.  (Published 2/24/03)

13.
I am trying to pay off two high interest home equity loans I took with Household Finance Corporation in November of 2001.  They wouldn't give me just one loan, they broke it into two loans.  The fees and up-front interest they want me to pay to close the loans are in the thousands of dollars!  The interest rates are 19.9% and 21%, so I can't afford to hold onto these loans.  Is Georgia part of the multi-state class action lawsuit against this company?

A:
Although this is not part of GAFLA, we suggest that you contact the Georgia Attorney General’s office with regard to the lawsuit against Household Finance Corporation as your loans may qualify as part of that settlement.  (Published 4/04/03 and 2/24/03)
14.
We are a lender - we have recently sold a pool of loans - some of which are refinances with note dates between October 1, 2002 and March 7, 2003.  Some of these would have been considered "covered loans" under the old law.  Do we need to verify that these complied with the "reasonable tangible net benefit" clause or did the new law remove that requirement?  Was there ever a written benefits form that was required by the law to be completed by the originator and borrower or as a lender can we just show the benefit by other evidence in the file?
A:
We do not think the new law specifically removes the covered loan test from loans closed during that period.  No Department form was distributed but adequate documentation is suggested.  (Published 8/25/03)
15.
I wanted to get clarification on any provisions of the GAFLA pertaining to the reasoning relating to refinancing a covered loan.  Please let me know if there are any specific time frames I should be aware of.  It is my interpretation that if the loan provides reasonable tangible benefit as per §7-6A-4 of the bill, it is permissible. I greatly appreciate your clarification of this matter.

A:
Please consult the extensive discussion of reasonable tangible net benefit in the Q&A.  (Published 8/25/03)
16.
What is the exact effective date of the change in the GAFLA law that took place sometime during the month of March, 2003?  Specifically, when net tangible benefit among other things were dropped following the Standard & Poors’ release.


A:
March 7, 2003.  (Published 4/16/04)
17.
I am the compliance officer at a state charted bank, and I have read some articles in the last few days that alluded to the fact that state charted banks are no longer subject to GAFLA.  What are these articles referring to and how does the changes affect state charted banks?

A:
The Commissioner adopted a declaratory ruling that provides state banks are preempted from GAFLA to the same extent as national banks.  We believe that the OCC has preempted national banks from most of the sections but have asked for specific clarification on this issue.  The Department’s ruling can be found on our website.  (Published 4/16/04)
SELLER’S POINTS AND FEES

1.
Should Seller’s Points be excluded from points and fees in GAFLA?    (Published 4/04/03)

A:
Yes, according to the rules in TILA, particularly at §226.4(c)5, the Commentary.  Although they are called “points” they are really fees imposed by the creditor and paid by the seller.  (Published 4/04/03)


Should Seller’s Points be excluded from points and fees in GAFLA?  Seller’s points are excluded from the finance charge in Reg Z (§226.4(c)(5)) and again by HOEPA in the Commentary to §226.32, paragraph 32(b)(1)(j)1.  There, it says that other fees (not (a) or (b) items in §226.4) that are excluded from the finance charge are also excluded from points and fees for HOEPA purposes, unless they would otherwise be included as mortgage broker compensation or as unreasonable or paid to a creditor or affiliate.  Why wouldn’t the Georgia law be consistent?  (Published 2/24/03 and 9/2702)

A:
In an earlier answer, we looked to HOEPA commentary for an explanation, but in learning more have discovered that although HOEPA refers to 226.4(c)1-6 items not being included in their points and fees, HOEPA does not cover purchase money transactions and there would be no seller.  Therefore, the analogy to HOEPA is flawed.  This leaves us with Reg Z, a disclosure law, where an item called “sellers points” is excludable from the finance charge disclosure.  Since the items in 226.4(c)1-6 were not addressed in GAFLA, however, and since sellers points cannot be addressed in HOEPA, we can understand your confusion.


The Department has said that FHA/VA fees (MIP/VA Funding Fees, essentially) paid by the seller may be excluded.  We hold to that position.  As to any other seller paid “points,” which in Reg Z amount to charges not necessarily “points,” until the Department can receive clarification from the drafters on this issue, we say that the only seller paid fees or charges that can be excluded (if they are not already excludable on their own), are bona fide and reasonable fees not paid to a broker, creditor or affiliate.  GAFLA emphasizes that fees paid to brokers, creditors and affiliates are generally included.  Thus MIP and VA Funding Fee, if paid by a seller, would generally be excludable. It is not paid to a broker, (funding) creditor or affiliate and presumably is bona fide and reasonable.  But charges or “points” paid to a creditor by the seller would be included.   (Published 2/24/03)


A:
GAFLA does parallel HOEPA in some parts, and you are correct that the language in HOEPA that defines points and fees in §226.32(b) is quite similar to the Georgia law.  Section 32 does not specifically say §226.4(c)(1)-(6) charges are excluded, yet in the Commentary says they are (with the conditions you mention). The Georgia Act also does not specifically address §226.4(c)(1)-(6).  It would appear that interpreting the Georgia Act to be consistent with HOEPA in this instance would be proper.  Therefore, legitimate Seller’s Points as defined in Reg Z, so long as they are not direct or indirect broker compensation, so long as charges under Section 226.4(c)(7) are bona fide and reasonable and not paid to a creditor or affiliate, may be excluded from points and fees.  See commentary to Reg Z, Section 226.32(b)(1).  (Published 9/27/02)

2.
I read your answer concerning whether points and fees paid by the seller are excluded in the bill.  I do not believe these fees are included in the definition of finance charge (13 A). Furthermore, I believe the federal statute quoted in 13 A and B only refers to refinance transactions.  The borrower clearly does not pay these fees as the contract states that they will be paid by the seller. As a result, I question whether they should be included in the fee trigger.


A:
See previous answer on seller paid fees.  (Published 9/27/02) 
3.
I understand your interpretation may come from 13 B, which states that all compensation to a mortgage broker be included in the fee test.  This begs a few more questions.  Does a closing fee paid by the seller to a non-broker/lender/attorney/title company, etc not count in the fee test?  In a correspondent transaction in which the lender closes the loan with its own funds with the intent to sell it afterward, are seller paid closing costs excluded? 


A:
See previous answer on seller paid fees  (Published 9/27/02)
4.
If the answer to the above questions is yes, there would be three separate tests required - a HOEPA test, a Georgia refinance test including all fees under the finance charge definition (plus ysps, ppps and credit life insurance) and a Georgia purchase test with all of the above fees less seller paid closing costs exclusive of those fees paid to the broker. Is this correct?


A:
See previous answer on seller paid fees.  (Published 9/27/02)
5.
Is there a full list of fees that we can exclude? So far I'm assuming flood determination, recording, appraisal, survey, title insurance premiums, attorney fees [if the customer has a choice (do the attorney fees include all the items in the 1100 series of the HUD)]. What about the Georgia Residential Mortgage fee of $6.50?

A:
The fees that you list would be excluded provided they are not paid to the creditor or an affiliate.  The Georgia Residential Mortgage fee of $6.50 would also be excluded.  (Published 4/04/03)


A:
The fees that you list would be excluded provided they are not paid to the creditor or an affiliate.  The Georgia Residential Mortgage fee of $6.50 would be paid to a third party not an affiliate so it would also be excluded.  The Department has been made aware of materials being developed by industry groups that may be of assistance in this area.  (Published 9/27/02)

6.
At the GAMB GAFLA Panel held on June 21, speakers indicated that fees paid by a seller in a purchase transaction would be included in the fee calculation.  Would these monies be included if the seller paid the attorney fees of an attorney selected by the purchaser?  What if the monies paid by the seller covered the appraisal, credit report fee, home inspection fee, etc.?  Would the monies be included in the fee calculation?


A:
If under the Georgia Fair Lending Act fees are excluded then they will be excluded in the closing transaction from any calculations.  It is of no consequence whether the seller pays the fees or buyer pays the fees if they are by statute excluded.   Fees that are not included per the Act are not included, regardless of who pays them.  (Published 9/27/02)

7.
Are the points and fees paid by the seller also included in the fee trigger?  The bill appears to indicate that any compensation paid to a broker should be included.  Should they be excluded by regulation?

A:
See previous answer on seller paid points and fees.  You are correct that any compensation paid to a broker should be included in the fee trigger.  (Published 9/27/02)
8.
Can the seller concessions, mortgage insurance premiums and gifts from institutions, family members be included in the 5% maximum allowable fees charged to the consumer?

A:
Seller’s points, defined in the TILA commentary at §226-4(c)(4), are charges paid by a seller to a creditor, and are excluded.  Mortgage insurance premiums are included as a finance charge.  We do not see how gifts from institutions and family members could be a fee.  (Published 4/04/03)

A:
Seller’s points, which are quite limited, are otherwise defined in this Q&A.  Mortgage insurance premiums are included as a finance charge unless they are paid by the seller and do not go to a creditor or affiliate.  We do not see how gifts from institutions and family members could be a fee.  (Published 2/24/03)
9.
Q&A pertaining to Seller Paid Points was revised December 4, 2002 published in Q&A on December 9, 2002.  If a loan was closed by a lender prior to this date with “seller paid point” per Truth-in-lending not counted in fee calculation, would this be considered a high cost loan?

A:
The Department has taken the position that you can rely on whatever answer was in effect at the time the loan was closed.  The amended Act at §7-6A-13 now provides that good faith reliance on written guidance of the Department of Banking and Finance previously made available to the public shall constitute prima facie evidence of compliance with the chapter.  The only seller’s point exception the Department addressed in the old Act was seller’s points not paid to a creditor or affiliate.  This is much more narrow than the TILA, §226.4(c)(5) exception.  So, if you deducted all seller’s points at any time before March 7, 2003, you may need to reevaluate that loan.  (Published 4/04/03)
A:
The Department has taken the position that you can rely on whatever answer was in effect at the time the loan was closed.  (Published 2/24/03)
10.
On Page 26 of the 09/11 Q&A, the question is asked about seller paid fees being included in the fee calculation.  The Q&A answer was that they did not have to be included; we were told today that they had to be included whether paid by borrower or seller.  Will you please clarify for us.  We are a lender, not a broker.

A:
The Department’s position on seller paid fees is as follows:  The seller paid fees (“seller’s points” per Truth-in-Lending) may be excluded if not paid to a creditor or affiliate.  Seller paid VA/FHA fees; therefore, may be excluded.  We recognize that this seller’s fees exclusion is not the same as the one in Truth-in-Lending, but since GAFLA did not deal directly with seller’s points nor with any of the other provisions in 226.4(c)1 through 6, this is the extent to which the Department feels comfortable at this point and time.  (Published 2/24/03)

11.
I have a general question that I have not found anywhere in the ruling.  I know the 5% allowable on loans.  If amount charged is over 5% but all of closing cost, prepaid, origination, processing and underwriting fees are paid by seller, does the rule apply?  If broker receives this overage, does a seller get this back or borrower?  Borrower did not pay anything at all.  Seller pays all not to exceed 6% that government (FHA) allows.

A:
See comments on seller paid points.  Seller’s points are excluded in the revised GAFLA.  Compensation paid to the broker is included in points and fees.  (Published 4/16/04)
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